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Kilowatts May Go Begging 


Columbia River Federal Surplus 
Power Development Problem 


Opponents of the government's hydro project in the Northwest say it 

will create power far in excess of reasonable needs and that to absorb 

this surplus many new customers will have to be found or greatly 

increased use by existing customers encouraged or else there will be 

a wasteful scramble for customers by competing governmental and 
private interests. 


By HERBERT COREY 


\ , 7 HEN Old Man Smith’s hand- 
some young wife burned 
down the shack on his sheep 
ranch, and stole his Winchester, and 
rode away on his only horse with a 
gambler, the deserted husband was 
discovered sitting on a rock in a gale 
of laughter: 
“Ain’t you goin’ to do nothin’ only 
laugh?” asked a perturbed neighbor. 
“Under the circumstances,” said Mr. 
Smith, “seems like there ain’t nothin’ 
better I can do.” 
That is about the way I feel about 
the Columbia Basin project. Perhaps 


the best thing to do is to laugh at it. 
If the statements which are to follow 
are accurate, and I believe they are, 
it is the most colossally humorous 
stunt of our notably funny generation. 

It will cost about $400,000,000 of 
the taxpayers’ money and that is a 
fairly snappy line in itself. It will 
more than double the output of electric 
current on the Pacific coast north- 
west, although not one third of the 
existing theoretical capacity of the 
power companies now in operation can 
be sold. There is no prospect of a 
greatly increased demand, for authori- 
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ties will be quoted to the effect that 
the population of the four Pacific 
coast states has ceased to grow. If 
the 1,500,000 potential kilowatts of 
the Columbia Basin project are forced 
on the power market the privately 
owned power plants in this area will 
be crippled and their bond and stock- 
holders and widows and orphans will 
be unable to pay as much tax as 
they pay now. It must compete with 
the Boulder Dam project—Herbert 
Hoover got a break there; Secretary 
Ickes took his name off it—which 
promises to deliver more current than 
the market can swallow. It will be 
paid for by the taxpayer, who worked 
one day in five for his various govern- 
ments in 1932 and will likely work 
two days in five in 1934. 

If there is anything better to do 
than laugh at it, show me. I'll hop 
to it. 


i these observations seem a shade 
gloomy the reserves of humor will 
be brought up. Leaders of our best 
and most generous thought are also 
considering the damming of the St. 
Lawrence river for the purpose of 


producing more power. The extra 
power is not now needed and if it 
were needed the privately owned 
plants could produce it. If it is forced 
by subsidized cheapness on the power 
market it will dislocate the industrial 
map through the shifting of indus- 
tries. When the cost of the deep 
waterways system through the Great 
Lakes is added the total expenditure 
will be in the neighborhood of half a 
billion dollars. 

Down in the Tennessee valley a 
scheme is already under way to fur- 
nish light, power, and folk dances to 


the habitants. The prospective cost 
runs anywhere from the initial ante 
of fifty million dollars to a possible 
billion. The territory it will serve 
does not use half the power now made 
available by the privately owned utili- 
ties. If the Tennessee Valley Author- 
ity crowds its new power on the 
market at the expense of the taxpayers 
it must crowd the privately owned 
utilities out. Unfortunate investors 
in their stocks and bonds may be 
urged to forget their sorrow by plink- 
ing on the lute and dulcimer. There 
can hardly be any doubt that this is 
the year of the Big Laugh. 

The genesis, rootlets, upstartings, 
fundamentals, of the Columbia Basin 
project could hardly be more simple. 
The Columbia river worked on the 
engineering mind as cheese does on a 
rat. It is a large, powerful stream 
that runs rapidly down hill. Any 
river of this type can easily be blind- 
folded and backed into a shed filled 
with turbines. Then the turbines be- 
gin to turn and power is produced and 
the engineers hit each other on the 
back and observe that they are really 
remarkable fellows. 


HE fact that no one needs the 
power which can be produced 
seems not to have been seriously con- 
sidered. The theory is that power can 
always be sold if it is cheap enough. 
There are 1,500,000 kilowatts in 
the Columbia river. It is the assump- 
tion that if they are offered at bargain 
rates factory owners will come from 
as far east as Troy, New York, to 
make gadgets for the wholesale trade. 
Millions of bright-eyed workers will 
move west to work in the factories. 
In discussing the Columbia Basin plan 
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no one has ever considered the relation 
that raw material and the cost of 
hauling freight over the mountains 
bears to industrial prosperity. 

Under the proposed dam, as an irri- 
gation engineer would state the case, 
is a vast expanse of potentially irri- 
gable land. The most conservative 
estimate is that 1,200,000 acres now 
given over to jack rabbits may be con- 
verted into alfalfa. It is possible that 
2,000,000 acres may be reclaimed. 
Some of them lie so far uphill that a 
great deal of electrical energy will be 
required to pump water on them. 
This will be all to the good as fur- 
nishing a market for power but not 
quite so tempting to the farmer who 
will be asked to pay for it. The 
2,000,000 acres will merely mess up an 
already addled agricultural situation. 


ECRETARY of Agriculture Wallace 

has said that if one third of the 
land now under cultivation in the 
United States could be thrown out of 
production every one would be better 
off. But if the Columbia river is 
dammed to produce the power that no 
one needs it is too much to expect the 
engineers to refrain from reclaiming 
the 2,000,000 acres that no one wants. 
So there are the figures. One and 
one-half million unneeded kilowatts 


and two million unwanted acres, to be 
paid for by $400,000,000 taken from 
the taxpayer at a time when he is try- 
ing to nurse every nickel. 

This is but the frame of the picture, 
however. 

There are nine important generat- 
ing plants in Oregon and Washington. 
There are other, smaller plants, of 
course, some of them municipally 
owned, which serve the needs of lo- 
calities, but the nine fairly well cover 
the northwest coast territory. I do 
not know what the total output of 
bonds and stocks has been by the nine 
companies, nor is that total of the 
least importance. The fact may be 
accepted that on the coast, as else- 
where, power companies have grown 
with the population. Each began in 
a small way on the money furnished 
by courageous adventurers and each 
was expanded by the moneys fur- 
nished by investors. Eventually each 
arrived at a sound prosperity and its 
stocks and bonds found favor in the 
eyes of the conservative. All this is 
presumption, of course, of no import- 
ance, and stated here only because that 
is the manner in which power com- 
panies usually grow. 

The generating capacity of the nine 
companies, expressed in kilowatts, is 
as follows: 


Steam 


Puget Sound Power and Light ange — 


Washington Water Power eee - 


Portland General Electric Company . 


California Oregon Power Company .... 


City of Seattle 

Northwestern eapeiens Company 
City of Tacom 

Pacific Bower | mal Light Company 
Mountain States Power Comapny 


Grand total 


75,500 


30,567 
37,531 
1,179,117 
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The net generation of these nine 
plants in 1932, expressed in kilowatt 
hours, was 3,171,430,719. 


appears that the present produc- 
tive capacity of the nine important 
power plants now in operation in the 
Washington-Oregon territory is about 
twelve fifteenths of the potential pro- 
ductive capacity of the Columbia 
Basin project, which when completed 
will be able to generate 1,500,000 
kilowatts. The nine plants now at 
work have an actual generative capac- 
ity of 1,179,117 kilowatts. 

If the generating capacity of the 
nine plants had proven unequal to the 
market demand a good reason would 
have appeared for the creation of a 
great government-owned plant on the 
Columbia river. But it seems that the 
nine plants were more than equal to 
the calls made upon them. They op- 
erated as a group at an average of 
30 per cent of their theoretical capac- 
ity in 1932. This is an extremely 
good showing. As a matter of fact 
the nation only used 26.3 per cent of 
the current theoretically available in 
1932. Even during the boom year 
of 1929, when every factory wheel 
turned at full speed and double shifts 
were the rule rather than the excep- 
tion, only 36.2 per cent of the theoreti- 
cal capacity of the nation’s power 
plants was used. It will be observed 
that the nine companies have 70 per 
cent of their theoretical capacity in 
reserve. They could easily double and 
perhaps almost triple their present 
business without adding to their pro- 
ducing plants. 


[’ is into a situation of this sort, 
in which it is seen that the pro- 
ducing plants now operating can 
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handle twice or three times as much 
business in their territory as they have 
ever been called on to do that it is 
proposed to dump the three billion po- 
tential kilowatt hours of the Columbia 
Basin project. Assuming that the 
proposed works are completed and the 
3,000,000,000 kilowatt hours offered 
for sale, one of three things must hap- 
pen. The market must expand until 
it can accept a substantial portion of 
the new current—or the nine compa- 
nies now covering this territory must 
be forced out—or the Columbia Basin 
plan must fail. There is only room 
for one pint of water in a pint cup. 

It may be accepted that the govern- 
ment-owned plant would not be per- 
mitted to fail. 


N° matter what miracles of book- 
keeping were involved it could 
be made to present a clean face to the 
casual reader of annual reports. It 
would not struggle under the financial 
handicap common to all privately 
owned companies, for it would pay no 
taxes and any deficit would appear 
on the annual list of appropriations 
instead of in red ink. 

The remaining alternatives, then, 
are that the nine companies must be 
forced out of business or into a posi- 
tion of vassalage, or else that the 
market must expand sufficiently to 
absorb the kilowatts produced both 
by the nine companies and the Co- 
lumbia river. 

The evidence to be found at Muscle 
Shoals supports the conclusion that 
the nine companies would be forced 
out, or at least subordinated to the 
government-owned works. This is, in 
fact, a part of the Muscle Shoals pro- 
gram. Representatives of the Ten- 
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Will the Federal Policy of Power Development Lead to 
Confiscation of Private Property? 


ie is impossible to state what injury would 
be done the privately owned electric power 
producing companies of the United States if 
the three plans which provide for government 
construction, ownership, and operation are con- 
verted into going affairs. But it hardly 
seems likely that even the most devoted believers 
in public ownership would seriously consider 
confiscating the property of the men and women 
who have invested in public utility securities. 
Yet that is precisely what the project of ruthless 


competition amounts to.” 





nessee Valley Authority have been 
traveling through the adjacent terri- 
tory, in efforts to raid the business 
now in the hands of the privately 
owned utilities, and encouraging 
towns and cities to create municipal 
distributing plants to be served by the 
power to come from the Tennessee 
river dams. 


HIs attitude has in fact been 

forced on them if they are to 
make their grandiose plan of improv- 
ing the Tennessee valley morally and 
electrically work at all. There has 
never been any need for the current 
producible at Muscle Shoals, except 
for that brief period during the war 
when there was a shortage of nitro- 
gen. No one in the vicinity, unless 
Senator Norris of Nebraska can be 
considered as being in the vicinity, 
has ever called for more juice. The 
power companies on the ground could 
generate twice as much current as they 
could sell. But the proposition to 
salvage the several million dollars of 


public money sunken in the Muscle 
Shoals dam appealed to the popular 
imagination. The total cost of the 
salvaging has been estimated by ad- 
mittedly hostile engineers as possibly 
approaching one billion dollars. If 
$400,000,000 of the taxpayers’ money 
is tied up in a plant on the Columbia 
river it is as certain as anything can 
well be that the interests of the in- 
vestors in the nine privately owned 
plants will not be considered when 
the time comes to get some of that 
money back. 


6 iow proponents of the Columbia 
project urge that the scheme will 
pay for itself in fifty years, with in- 


terest at 4 per cent. Meanwhile it 
will be ten years in the building, which 
means that about $40,000,000 a year 
will be distributed in the Columbia 
Basin for work and material and un- 
der the new theory that the taxpayer 
can go on paying forever that looks 
like very good gravy. They are as 
sincere about these things as are child 
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evangelists, and, of course, they may 
be right. 

The population of the four Pacific 
states of Nevada, California, Wash- 
ington, and Oregon may increase so 
greatly that it can sop up all that extra 
light and power. Something may 
happen, just as the gold rush happened 
in_1849 and the sale of Iowa farm 
lands in 1928. It is not probable, per- 
haps, but it may be possible. Holly- 
wood might throw down the bars and 
give a fat contract to any one who 
can walk across the set without faint- 
ing. There might be a war which 
would crowd the Pacific Northwest 
with eager workers and their Satur- 
day nights with wassail. 


B” if no miracle takes place it is 
reasonably certain that the nine 
companies now in existence can fur- 
nish all the current to their territory 
that it will ever be able to take. For 
the population of the United States 
is not increasing enough to notice. 
Specifically, the population of the four 
Pacific states is not increasing, either. 
This horrid fact came to my atten- 
tion not long ago when I discovered 
that the Los Angeles Bureau of Mu- 
nicipal Research is politely annoyed 
by the Hoover Dam—lI beg your 
pardon, Herbert; I mean the Boulder 
Dam; I wouldn’t try to put your name 
back on that thing for worlds 
and what goes with it. This was a 
surprise to me. I had been under the 
impression that Los Angeles is one 
of the major reasons why Boulder 
Dam is being built at a cost of only 
$165,000,000 if we are lucky. It 
seems to me that for years I have been 
hearing that the Pacific coast cities 
were absolutely relying on Boulder 


Dam for their future light and water, 
inasmuch as they had exhausted their 
own more immediate resources. The 
investigators for the Bureau of Mu- 
nicipal Research indicate that this is 
not so. In the most courteous, not 
to say dulcet, tones they indicate that 
Los Angeles could get along very well 
without the dam. 

If Los Angeles were to go on in- 
creasing as it did during the years 
immediately following the war, when 
every pocket was filled with fools’ 
gold and almost every solvent business 
man in the United States needed 
climatic aid while he was getting back 
his health, the city might need the 
dam. But those days have gone for- 
ever, they suggest. Under the cir- 
cumstances Boulder Dam is just a 
costly luxury. Here are sentences 
from their report to the city of Los 
Angeles which bear upon the practi- 
cability of the Columbia river dam 
plan: 

“The birth rate in America today is not 
sufficient to maintain the present popula- 
tion, although this will not be readily 


apparent for a few years, due to the in- 
fluence of past fertility.” 


HEY append charts and graphs 

and tables, all of which show that 
we are coasting now but are gradually 
losing pep. Regiments of sturdy im- 
migrants from countries in which 
large families were the rule, produced 
young Americans by the carload. But 
the second generation of immigrants 
runs more to radios than to babies. 
For some years past more foreign- 
born have returned to the places of 
their birth than have been admitted. 
There is no probability that the bars 
against immigration will ever be let 
down again, in view of the opposition 


384 





ter, 
eir 
“he 
fu- 
is 
not 
hat 
rel] 


ot 
a- 
ly 
n- 











PUBLIC UTILITIES FORTNIGHTLY 


of organized labor. The birth rate of 
the United States approximates that 
of France today, and France is a sta- 
tionary nation. 

“All western states show lower birth 
rates than other sections of the country. 

“The western migration of our own people 
has ceased. In fact the tide has turned 
back toward the east.” 

Accepting this statement as accu- 
rate, then the Columbia Basin project 
is a plan to double the present supply 
of power in a territory which is now 
using only one third of the theoretical- 
ly available supply and in which the 
future market shows every indication 
of decreasing rather than increasing. 
This will not be pleasantly received 
on the Pacific coast, of course, but 
the fact must be pointed out that the 
statement had its origin in Los An- 
geles. A little sugar was sprinkled on 
the bitter cake by W. C. Yeatman, 
who wrote the report for the Los An- 
geles Bureau of Municipal Research, 
when he suggested that now that the 
boom times have passed it might be 
well if the cities of the coast experi- 
ment in fine living rather than in mere 
bigness : 

“Maturity in man or woman is not re- 
garded as a calamity. They simply drop 
their childish, harum-scarum ways, and 
enter upon the serious duties of a full life. 
So shall it be with Los Angeles.” 

M®* Yeatman might almost be sus- 

pected of referring to the Co- 
lumbia Basin project as a harum- 
scarum way, for its success essentially 





depends on a hoped-for bigness which 
may not develop. Mr. Yeatman for- 
tified his own conclusions by liberal 
excerpts from the writings of Dr. 
Louis I. Dublin, the Metropolitan In- 
surance Company’s expert on other 
peoples’ lives, and from published 
statements by Professor P. K. Whelp- 
ton and other equally well-known au- 
thorities. He urged upon Los An- 
geles that it is as necessary for a city 
to plan ahead as it is fora man. He 
said: 

“Generally speaking, a man who plans 
his future wisely is likely to fare well. 
Man in the mass is under the same neces- 
sity of looking ahead and planning wisely. 

. . The planning for such service (light 
and water, etc.) is based on a forecast of 
population growth. Too high an estimate 
will result in an expensive investment in 
idle facilities, with an unnecessary capital 
charge which should be avoided for many 
years.” 

And then, as though he had the 
Oregon plan in mind, he adds: 

“In spite of the fact being frequently 
published, many persons do not seem to 
realize that the birth rates of the four Pa- 
cific states (Nevada, California, Washing- 
ton, and Oregon) have been lower than that 
of the rest of the country for many years. 
These rates are much too low to maintain 
a permanent population.” 

’ does not seem likely that the de- 

mand for electricity on the west 
coast is apt to grow to a point at 
which it cannot be satisfied by the 
nine companies now serving them, if 
these statements are accurate. Those 
ardent optimists who maintain that the 
future will provide must be warned, 


e 


“THE Columbia Basin project is a plan to double the 
present supply of power in a territory which is now using 
only one third of the theoretically available supply and in 
which the future market shows every indication of decreas- 
ing rather than increasing.” 
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too, that the four states are among 
the leaders in the present use of elec- 
tricity. Unquestionably more current 
will be sold in the future, for which 
the nine companies keep a 70 per cent 
reserve in readiness. But it would 
be difficult to say how much more. 
California leads all states in the num- 
ber of farms served, with 86,548. 
There are six states in which more 
than fifty per cent of the farms have 
electric service, and California leads 
that list also, and Washington is in it. 
Nevada and Oregon, where the spaces 
are a trifle wider, have place on the 
next list of nine states in which the 
percentage of farm use runs between 
25 and 50. 


I’ the Columbia river project is to 
sell its current, then, it seems that 
it must import settlers to buy it. There 
seems no other conclusion if the scien- 
tists are right. The census figures 
have proven that their prognostica- 
tions of the past have been uncannily 
near the mark. 

Assuming that Messrs. Dublin and 
Whelpton and the other population 
experts, the titles of whose books fill 
one page of the Yeatman report, are 
right, and that the United States has 
so nearly reached a stationary position 
that births hardly over-balance deaths 
_ today, it is desirable to inquire into 
the needs of the country as a whole 
for more electric current. Mr. W. C. 
Mullendore, executive vice president 
‘of the Southern California Edison 
Company, Ltd., recently stated that in 
the year 1929 the generating capacity 
of the electric light and power in- 
dustry in the United States was 
28,389,649 kilowatts and in that year 
the total energy sold to consumers 


was 75,294,467,000 kilowatt hours. 
In 1932 the total generating capacity 
had been increased to 33,334,700 but 
the use had decreased to 63,764,024,- 
000 kilowatt hours. 


gear otherwise the industry as a 
whole operated at an average of 
26.3 per cent of its theoretical capacity 
in 1932 as against 36.2 per cent of 
theoretical capacity in 1929. We did 
not need any additional capacity to 
meet the exaggerated demands of the 
boom year of 1929. In 1932 we had 
one sixth more capacity and one sixth 
less demand than in 1929. It is prob- 
able that these relations were very 
slightly changed in 1933. If the po- 
tential 1,500,000 kilowatts of the Co- 
lumbia Basin project were added to 
the 1,179,000 kilowatts now being 


produced by the nine most important 
companies on the west coast, the total 
would be in the neighborhood of one 


tenth of all the current now generated 
in the United States. There is no evi- 
dence that the west coast can take it. 

It is impossible to state what in- 
jury would be done the privately 
owned electric power producing com- 
panies of the United States, if the 
three plans which provide for govern- 
ment construction, ownership, and op- 
eration are converted into going af- 
fairs at Muscle Shoals, on the St. 
Lawrence river, and in the Columbia 
Basin. It may be that the temper 
of the times will call for the public 
ownership of all electrical utilities. 
That is another story and is not to be 
considered here. But it hardly seems 
likely that even the most devoted be- 
lievers in public ownership would 
seriously consider confiscating the 
property of the men and women who 
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have invested in public utility se- 
curities. Yet that is precisely what 
the project of ruthless competition 
amounts to. 


N°? privately owned company can 
stand for long against rate-cut- 
ting by a government concern that 
need not consider taxes or deficits. 
There are, incidentally, 1,535,000 


stockholders in the operating power 


companies of the United States, of 
whom 70,000 are employees and 
1,100,000 are customers. 

The Old Man Smith of whom I 
told at the opening of this article sat- 
for quite a time on the big rock in 
front of the place where his shack had 
been. Then he stopped laughing and 
borrowed a horse and a gun. I never 
did hear whether he caught his wife 
and the gambler. 





Thumb-nail Essay on Freedom of Speech 


Freedom of speech is a liberty which most 
of us desire for ourselves—and for those who 
agree with us—but it is a liberty few of us, 
if we could help it, would accord to others. 

Freedom of speech is guaranteed by the 
Constitution of the United States, but many 
are the ways used to prevent it notwithstand- 
ing the universal agreement as to its value 
on general principles. Ridicule, epithets, and 
intimidation are often employed to silence the 
tongues of opponents which cannot be silenced 
by law. 

” * 

Many newspapers have been greatly alarmed 
lest the government in its zeal for code re- 
strictions interfere with freedom of the press. 

Well they may be. 

The press is a powerful agency which must 
always be reckoned with by any group in 
control of a government and bent on the 
establishment of any political or economic 
policy. One of the first things such a group 
is apt to do when powerful enough—if history 
means anything—is to suppress a hostile press. 
A free press is one of the great bulwarks 
against tyranny. 

But the press has not been a unit in up- 
holding the freedom of speech of others. 
Stripped of all disguise and hypocrisy the 
agitation against so-called “utility propa- 
ganda” has been a campaign to deprive the 
companies, as far as possible, of freedom 


of speech. The Federal Trade Commission 
was not asked to investigate propaganda for 
and against government ownership, but only 
propaganda against government ownership. 


In other words, this was an effort of a 
certain group in the government to suppress 
hostile speech against their policies. It was 
only an investigation that was ordered, but 
that of course was as far as this group could 
go under our present Constitution. No law 
to enforce such a policy would be valid. 

Political intimidation was the result of this 
action, and up to date it has been pretty 
effective. 

ae a 

The utilities apparently do not dare to speak 
freely for fear of being subjected to further 
political assault. What could not be done 
directly by law to suppress freedom of speech 
has been done by intimidation. 


This antiprivate ownership group has been 
aided and abetted by some of the newspapers 
which have recently been very keen in de- 
manding freedom of the press. 

Acts of intimidation must be resisted. 

Freedom of speech is a liberty which must 
be preserved at all costs by everyone—even 
by the utilities—if this liberty together with 


‘ others guaranteed by the Constitution are not 


to be lost. 
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What I Would Do If I Were in 
the Utility Business ‘Today 


THE following observations were made to me by a man who has had a success- 
ful and varied career in public utility operation, starting as a minor employee 
about a quarter of a century ago and working up through technical positions to 
a place of high executive importance. During this period he had years of 
intimate experience with commission regulation, so that it may fairly be said 
that he has viewed the situation from the inside as employee, as regulator, and 
as employer. Being something of a student and given to analytical thought, 
his comments on some of the things he believes need attention in the public utility 
business are worthy of thoughtful consideration. The ideas expressed are en- 


tirely those of this unnamed individual, and are given in almost his exact words. 


By GEORGE E. DOYING 


F I were in the public utility busi- 
i ness today, what would I do and 
what would I refrain from doing 
in order best to serve my own interests 
and those of the industry during the 
trying years which seem to lie ahead? 
I can discuss the subject with free- 
dom because I am not in the business 
and have no direct or indirect connec- 
tion with it, although during the past 
twenty-five years I have had oppor- 
tunity to observe it in detail from sev- 
eral angles. 

It seems to me that if my future 
were wrapped up in the utility busi- 
ness (and I mean that portion of the 
industry represented by private enter- 
prise), I would first bring myself to 
a realization that my business faced 
the most serious crisis of its history. 
This crisis is one which will determine 


for the entire United States whether 
utilities will see their greatest develop- 
ment as enterprises privately owned or 
publicly owned. 

If I were in the business I would 
be absolutely convinced that the best 
future would accrue to me and the 
broadest development would accrue to 
my industry if it were to remain essen- 
tially a privately owned industry. To 
those who are acquainted with the 
history of other enterprises I think 
there is little room to doubt this state- 
ment. 


ECOGNIZING that my business 
faced a crisis, I would face the 

full facts of that crisis. I would ap- 
preciate the advances which had been 
made in the past, but I would neither 
overemphasize them nor attribute all 
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of them to the ingenuity of private 
enterprise. I would admit the errors 
of omission and commission of the 
past and I would not underrate nor 
excuse them. I would face the facts 
as they are and strive to outline a 
course which would best suit these 
present conditions and the conditions 
which may reasonably be anticipated 
in the future. 

Let us examine some of these facts. 
We will not attempt to analyze the 
attitude of the public for the present, 
because that attitude is a composite 
of many different things which will 
be more readily understood after we 
have looked at some of the physical 
and financial aspects of the problem. 


* 


| py my business is overcapital- 
ized. Oh, yes, it is, in spite of 
the fact that books have been certified 
by expert accountants and capital ad- 


ditions have had the approval of 
regulatory commissions. This over- 
capitalization has been brought about 
by a variety of causes. The property 
has not been written down as deprecia- 
tion has accrued against it nor have 
full reserves been set up against the 
accrued depreciation. 

The rates have allowed for such 
depreciation and we have fought val- 
iantly in the courts and won many 
cases in which our rights to such rates 
have been vindicated. But, in most 
cases, we have used the money, after 
setting up our amortization as pro- 
vided in our bond indentures, to make 
payments to a holding company, al- 
though sometimes we have added a 
little to our reserves against a rainy 
day which we never expected. (Re- 
member, we are facing facts without 


varnish or sugar coating.) If I doubt- 
ed this, I would take my property 
values year by year and compute the 
allowance for accruing depreciation 
allowed by the commission and see 
whether or not it is true. 


 Osersinggeae the truth of the asser- 
tion, however, we face the dis- 
agreeable fact that our property is 
overcapitalized for this reason. It 
is overcapitalized also because during 
the years from 1915 to 1929 we made 
unusually heavy additions to property 
to keep pace with what we thought to 
be the trends for an indefinite period 
yet to come. These additions were 
made during times of high prices and, 
if we are to face the facts, we will 
admit that these prices will scarcely 
prevail again. 

In keeping with good practice as 
exemplified in other industrial under- 
takings, I would feel that capital ac- 
counts should reflect the change in 
fundamental economic conditions. 
Also, I would examine past charges 
to capital accounts to see to what ex- 
tent they included items of profit on 
account of overhead costs paid to 
holding company engineering and 
financing organizations. If I could 
not conscientiously justify the charges 
which had been made as expenses that 
would be incurred today by reasonably 
economical administration at bare 
costs, I would include the questionable 
portion of such charges as an over- 
capitalization and treat it accordingly. 

Having determined the extent of 
any overcapitalization, I would make 
it one of my prime objectives over 
the period of the next few years to 
eliminate it as excess baggage which 
I could not carry during the impend- 
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Utilities Must Eliminate Overcapitalization and “Yessing” 


6< HE utility business is entering a race. 


The only question 


up for decision is whether it will enter that race in its ultra- 

fashionable clothes against an opponent stripped to the waist, 

whether it will enter the race overweighted with capital charges 

and inefficient “yessing’ organizations, or whether it will get its 

weight down to bare bone and sinew, gird its loins, and win. 
The opponent 1s no mean contender.” 





ing contest. I would prosecute such a 
process of elimination relentlessly at 
the expense of dividends, both com- 
mon and preferred, after explaining 
to my stockholders, who are really my 
business partners, frankly my reasons 
therefor. 
* 

peony my business is overorgan- 

ized. I would attempt to appre- 
ciate fully some facts which are en- 
tirely contrary to the trend of utility 
thought which has prevailed during 
the past decade and prevails today to 
only a slightly lessened extent. 

In this attempt I would line my 
business up side by side with other 
businesses which are well acquainted 
with competition. I would compare 
the size of my organization with 
theirs, the character of my office es- 
tablishments with theirs. 

I would compare the character of 
my organization with governmentally 
owned public utility organizations, 
since it will be with this type of organ- 
ization I expect to compete. 


I would visit the offices of the local 
municipally owned waterworks system 
and observe the character of the offi- 
ces, estimate their expense as com- 
pared with their revenues. 

I fancy I would be impressed by 
two things. One would be the greater 
efficiency per individual employee I 
could get in my organization because 
of the absence of political pressure 
which I could enjoy and, if I were 
truthful to myself, I would appreciate 
how much more simply my own office 
might be organized than it now is. 


WOULD visit the division offices of 

the railroad companies and com- 
pare the character of their divisional 
offices with the divisional offices of 
my own organization. 

Then I would pick a business serv- 
ing the public in its most intimate re- 
quirements, say the restaurant busi- 
ness, and I would visit the most popu- 
lar restaurant, which probably will be 
the most profitable one serving the 
popular pocketbook, and upon some 
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plausible pretext inspect the office of 
the owner. After trailing through 
the kitchen and finally reaching the 
least usable portion of the premises 
and finding the owner’s office, I would 
observe some of the obvious methods 
of economy in effect there. 

After having done all this, I would 
retire to my own office on the corner 
of the twentieth floor of the new 
National Bank Building and think it 
all over, and think, and think. 


* 


HIRD, my organization needs re- 

modeling. One of the first things 
I would do would be to go into the 
engineering department. I would go 
to that desk away over in the far 
corner where the light is poorest and 
where that man works who never 
wants to spend money. He is the man 
whose designs somehow never look 
really smart and who has an obsession 
for using up the old material which 
is lying around the yard. 

I would surprise that man. He is 
rather disgruntled and seems down- 
hearted. I would move his desk right 
over next the window which is nearest 
to my office door and I would install 
a buzzer from my office to his so that 
when I get discouraged during the 
trials of the next few years I could 
press a button and summon him. He 
will not cheer me particularly; it 
would take that smart looking alert 
young chap to do that. But he would 
tell me how I can save $100 on that 
new line I must build or how the chief 
at the power plant does not keep his 
boilers abolutely clean or how I can 
cut out one bank of tranformers at 
the City Amusement Park now that 
the summer season is over. 


WOULD read again what James 

Truslow Adams has to say about 
the trend of modern corporate organ- 
izations. It is in his book, “The Epic 
of America,” and I refer to his ex- 
pressed opinion that corporations are 
rapidly developing a type of “yes” 
man who makes his opinion subordi- 
nate to the whim of his employer. I 
would see that an argument by me 
in favor of “rugged individualism” 
could carry little weight until I had 
used every effort to develop to a rea- 
sonable degree that same characteris- 
tic within my own organization. 

I would try to see that the man in 
my organization who tickles my van- 
ity by constant agreement with every 
idea I express, who arises at the com- 
pany get-together and waxes enthu- 
siastic about the superiority of our 
organization, is a luxury I simply can- 
not permit myself to afford in the race 
I am to undertake. I would get a 
daily manicure if I wanted it, I would 
hire a doorman who would bow and 
scrape as I passed, but I would not 
tolerate his prototype in a position of 
responsibility. I would search my 
organization for individuals of this 
type and, finding them, I would not 
fire them, because I would have made 
them what they are. I would reform 
them or place them in subordinate 
positions where their sweetness would 
be wasted on the desert air. 


I WOULD acknowledge to myself that 
my organization will reflect my 
attitude as accurately as a mirror. If 
I am sincere and honest, my organiza- 
tion will not be otherwise. If I am 
frank with my organization, my or- 
ganization will be frank with me. If 
I am sly and cunning in my dealings 
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“T wouLp try to see that the man in my organization who 
tickles my vanity by constant agreement with every idea I 
express, who arises at the company get-together and waxes 


enthusiastic about the superiority of our organization, is 
a luxury I simply cannot permit myself to afford.” 


with the organization and the public, 
my organization will be sly and cun- 
ning in dealing with me and the pub- 
lic. And when I find characteristics 
in my organization generally which I 
do not like, I will not start upon an 
orgy of reorganization until I have 
first reorganized myself and noted the 
effect. I would convince myself of 
these facts, not for altruistic reasons 
or for an altruistic motive, but because 
it will pay in hard dollars and cents 
and be of invaluable assistance to me 
in my struggle. 


¥ 


ouRTH, J would look into the mat- 
ter of salaries of my executive 


F 


officers, including myself. I would do 
this because it needs to be done and 
for the further reason that if I do not 
do it myself, it is going to be done 
for me, with results that are not likely 


to be pleasant. It is necessary only 
to observe the trend in some state 
legislatures and commissions to appre- 
ciate this. 

True, these salaries probably have 
been reduced the 10 or 20 or 30 per 
cent that was applied throughout the 
organization, but it does not follow 
that my salary and those of other ex- 
ecutives in my organization are what 
they should be in view of present con- 
ditions. Perhaps they never should 
have been as large as they were, but 
that is another matter. The thing 
now is to see that they are put in line 


e 


with what are accepted as good busi- 


ness practices. 
i amaentt I would try to take a 
common-sense view of my rela- 
tions with the public. I would know 
that the public loves a fighter, but only 
a fair fighter. I would appreciate 
that I cannot necessarily gain good 
public relations through the chamber 
of commerce. In order to appraise the 
value of the chamber of commerce 
as a factor in public relations I would 
count up the total membership, give 
each member a weight of ten, and 
compare that number with the total 
population which my company serves. 
I would participate in public under- 
takings, but I would not feel that by 
so doing I would be contributing 
materially to the good relations of my 
company. If I were in a particularly 
difficult position I would solicit the aid 
of the bell-wethers of the community 
but, in order that their influence might 
be most effective, at all other times I 
would devote my principal energies 
toward pleasing the average man. I 
would not please him by groveling in 
the dust, by making concessions to 
him which he has no right to claim, 
but by treating him as an equal. I 
would quit buying my cigars at the 
club and buy them at the corner cigar 
store. 


[ my company served a wide range 
of territory I would use every 


* 
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effort to help every community to 
preserve its favorable trade balance by 
trading in that community even at a 
slight, but not too great, sacrifice in 
price and convenience. I would de- 
posit money with the banks of those 
communities, and borrow money from 
them. My big city banker friends 
would go through all the agonies of 
being disgruntled, but they would do 
business with me just as favorably be- 
cause it would be money. in their 
pockets to do so. I would participate 
in the activities of the local communi- 
ties so far as possible, not by making 
lavish contributions but by my per- 
sonal presence at the county fairs, and 
[ might even take in a local church 
supper, preferably in the company of 
my wife and my local lineman and his 
wife. 


i appraising the costs and benefits 
of this whole program I would ap- 
preciate that in many of its aspects 


it would not be at first popular with 
my organization, or with some sec- 
tions of the public and my own asso- 
ciates. A program such as I have 
outlined would disclose to me in most 
cases that I must cut down my organ- 
ization. That would not be well re- 
ceived, but I would fight it through in 
spite of all advice to the contrary. It 
might start agitation among my stock- 
holders. It might start agitations for 
lower rates. But lower utility rates 
are coming as sure as the dawn fol- 


lows the night. If my house is in 
order I shall be able to win through, 
but if many conditions continue as 
they now are I shall see receiverships, 
reorganizations, and other  conse- 
quences too dire to contemplate. 

The utility business is entering a 
race. The only question up for deci- 
sion is whether it will enter that race 
in its ultrafashionable clothes against 
an opponent stripped to the waist, 
whether it will enter the race over- 
weighted with capital charges and in- 
efficient “yessing’’ organizations, or 
whether it will get its weight down 
to bare bone and sinew, gird its loins, 
and win. The opponent of the utility 
business, you may be sure, is no mean 
contender. 


oe him if you will, condemn 
him if you will, accuse him of 
playing politics if you wish, but in 
spite of all this he has certain advan- 
tages such as ability to get money 
cheaply, possibly avoid some taxes, 
and a political organization which has 
specialized in getting votes. I would 
feel that on my side I had the even 
greater advantages of having the cus- 
tomers now attached to my lines, no 
need for employing political favorites 
with their inherent inefficiency and, if 
I have added to this a full appreciation 
of the facts as they actually are, I 
would feel that I had a fighting chance 
to preserve my industry and my place 
within it. 





“A SHARP distinction should be made between the situation involving 
the issues of the public utility holding companies and those of the 


public utility operating concerns. 


While the latter cannot escape the 


effect on their market values of a possible breaking up of the former, 
there is nothing in sight now to disturb those who have a long-term 


position in operating company bonds or stocks.” 


—CuHares F. Speare. 
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The Federal Government's 
Tennessee Valley Power Project 


No. 2: The Immediate and Ultimate Program 


In the first article of this series the author discussed the genesis of the 

TVA undertaking (See Pustic Utimitms Fortnicutiy, March 15, 1934). 

The subject of Article No. 3 of this series will be the power policy of the 

Authority as laid down in the law and as it is gradually unfolding by 
administrative regulation. 


By MARTIN G. GLAESER 


HE Tennessee Valley Project 

Act specifies that certain defi- 

nite public improvements be un- 
dertaken, and it also provides in more 
general language for the attainment 
of certain long-range objectives. The 
former constitute the immediate pro- 
gram while the latter envisage that 
public planning, promotion, and coor- 
dination with private enterprise which 
is to be the new departure in social 
policy. 

In the first place, the Board is em- 
powered and directed, when the Pres- 
ident deems it advisable, to complete 
the installation of additional power 
units in Muscle Shoals hydroelectric 
plant and in the steam plant at Nitrate 
Plant No. 2. 

In the second place, the statute au- 
thorizes the construction of a dam in 


and across the Clinch river in Ten- 
nessee, together with an appurtenant 
hydroelectric plant and the necessary 
generating equipment. This dam is 
locally known as the Cove Creek Dam, 
but has since been rechristened Norris 
Dam. It will be connected with the 
Wilson Dam by means of one or more 
transmission lines. 

In the third place, the Board is au- 
thorized to sell all surplus power to 
public or private organizations, and in 
order to effect such sale may intercon- 
nect with others by constructing, pur- 
chasing, or leasing transmission lines. 
Surplus power is defined as all power 
not needed in its own operations or 
required in the operation of naviga- 
tion works. The power policy of the 
Authority as laid down in the act and 
as it is gradually unfolding by admin- 
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istrative regulation will be the subject 
of the next article. 

In the fourth place, the Board is di- 
rected to explore all the possibilities 
for the development of fertilizer. 


|S wiwurr the Authority does not 
regard itself as primarily a re- 
covery-promoting agency, its con- 
struction and development activities 
have considerable significance in this 
connection. Yielding to local pres- 
sure, the Board on November 21st has 
undertaken the construction of an ad- 
ditional dam, the General Joe Wheel- 
er, at a point about sixteen miles up 
the river from Muscle Shoals. Here 
navigation locks are already under 
construction by army engineers. The 
dam will impound water for a distance 
of 88 miles and will submerge the last 
ledges of Muscle Shoals. The dam 


has present importance for both navi- 
gation and flood control purposes and 


will eventually also serve: for power 
production. 

In undertaking this construction 
the Authority has specifically dis- 
claimed that the dam is now required 
for power development. It laid down 
the conditions, that construction funds 
must be provided by the Public Works 
Administration and not come out of 
its own resources and that for the 
present none of the cost be charged 
to power development. Without the 
power house, the Wheeler Dam is es- 
timated to cost $15,000,000. 


HE general purpose of this imme- 

diate program of dam construc- 
tion is to make available the full pow- 
er at the Wilson Dam and to increase 
its steadiness and value. In order to 
appreciate the situation, it is neces- 
sary to bear in mind the variability of 


stream flow in the Tennessee river 
drainage basin. The average rainfall 
is 51 inches with the high water sea- 
son coming in the late winter and 
early spring. During the three fall 
months of the year the stream flow is 
deficient. Under present conditions 
there is neither natural or artificial 
storage, the reservoir at Wilson Dam. 
being sufficient only to meet daily 
fluctuations in the load. The period- 
icity in rainfall and run-off condi- 
tions has created situations where the 
maximum variations in daily flow in 
thousand cubic feet per second during 
an extreme year, 1898, were 481 to 
9; for a more normal year, 1923, they 
were 215 to 8. 

Under such circumstances the pow- 
er which can be developed at the Wil- 
son Dam is not all primary power, 
that is to say, power which can be de- 
veloped continuously. Secondary 
power, available for only part of the 
time, is distinctly less useful and val- 
uable. In order to make it useful and 
hence valuable, hydro power must be 
supplemented by steam power. The 
installed hydroelectric horsepower at 
Muscle Shoals is 260,000 and steam 
power is 80,000. 


HE construction of Norris Dam 

and Reservoir, some 200 miles 
up the river, serves to equalize the 
stream flow, thus preventing floods 
and converting secondary power into 
primary power. According to revised 
final plans this dam will be 236 feet 
high and 2,000 feet long. It will 
create a reservoir 834 square miles 
in extent impounding 3,000,000-acre 
feet of water. The cost is estimated 
at $34,000,000. In addition to the 
electric power capable of development 
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at the dam site, it will more than 
double the primary power available at 
the Wilson Dam. In contrast with 
this the Wheeler Dam is a low-flood 
control and navigation dam, 6,000 
feet long and 50 feet high. 

The Board through the President is 
authorized to secure the services and 
assistance of other government de- 
partments. It is making liberal use of 
this power. In the first rush of appli- 
cant job seekers, it sidetracked much 
inconvenience and political annoyance 
by handing its ordinary personnel 
problems over to the United States 
Civil Service Commission. Recruit- 
ment is primarily from valley resi- 
dents. For supervisory personnel, as 
well as for consultants of varying ex- 
perience and talents, it has gone far 
and wide. Government departments 
have been called upon to loan the serv- 


ices of specialists. 
T° connection with the work of dam 
and reservoir construction, the 
Federal Reclamation Service has 
loaned the services of some of its best 
known experts. For instance, John 
L. Savage, designer of the Boulder 
and Maddon Dams, has been given the 
responsibility of preparing the final 
surveys and plans for the Norris 
Dam. The Authority has wisely re- 
sisted local and congressional pressure 
unduly to speed up construction work 
in order that it may have time to plan 
comprehensively with an eye to safe- 


q 


e 


ty, reliability, and economy. Inciden- 
tally, it should be pointed out that the 
Authority is also able to put to pro- 
ductive use much of the construction 
equipment which had been assembled 
at Muscle Shoals, the salvaging of 
which had been a not inconsiderable 
problem. 

At this point the immediate pro- 
gram of dam and reservoir construc- 
tion merges into the ultimate objec- 
tive of complete regulation of the 
Tennessee river system, and this in 
turn is enmeshed with the Board’s 
program of fostering an orderly phys- 
ical, economic, and social development 
of the area. As stated in the preced- 
ing article, considerable sums have al- 
ready been spent upon surveys of the 
river system. These are to be supple- 
mented by such further surveys, to be 
conducted at the instance of the Pres- 
ident, as will aid in planning for the 
proper use, conservation, and develop- 
ment of all the natural resources of 
the region and of the adjoining terri- 
tory whose development is materially 
affected thereby. All states, or sub- 
divisions and agencies thereof, and 
coéperative and other organizations 
which may be affected by such promo- 
tional activities, are to be drawn with- 
in the ambit of such planning. It is 
specifically laid down that these plans 
are to assist Congress and the several 
states “in guiding and controlling the 
extent, sequence, and nature of devel- 
opment that may be equitably and 


“Tr is estimated that about 3,000,000 kilowatts of continu- 
ous power can be developed and that the total cost for the 
comprehensive project will be in the neighborhood of 


$1,200,000,000. But these estimates are hardly more than 


educated guesses.” 
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economically advanced through the 
expenditure of public funds, or 
through the guidance or control of 
public authority.” 


| ps upon these plans, the Presi- 
dent is required from time to 
time to recommend suitable legisla- 
tion. In this legislation will be em- 
bodied the ultimate program of the 
TVA. 

In so far as it can be now stated, 
this program calls for: 


1. The maximum amount of 
flood control. 

2. The maximum development 
for navigation purposes. 

3. The maximum generation of 
electric power consistent with flood 
control and navigation. 

4. The proper use of marginal 
lands. 

5. The proper method of refor- 
estation of all lands suitable there- 
for. 

6. Promoting the economic and 
social well-being of the inhabitants 
of the area. 


We will review the activities and 
present plans of the Authority under 
each of these headings and in the or- 
der named. 

We have already commented on the 
great annual and seasonal variation in 
stream flow. Since much of the pre- 
cipitation comes in March and April, 
the valley is subject to annual floods, 
some of which cause much damage. 
The severest floods on record oc- 
curred in 1867 and 1898, but the 
amount of damage is not known. A 
lesser flood in 1926 is estimated to 
have caused a property loss of 
$2,650,000, while the average annual 


loss is estimated at $1,780,000. These 
estimates do not include indirect loss- 
es, such as losses from interrupted 
traffic and business, unsanitary condi- 
tions and the spread of disease, and 
the depreciation of lands as a result 
of the overflow. 


eo area around Chattanooga 
bears the brunt of these floods 
and has been pressing for flood con- 
trol for some time. The fact is, how- 
ever, that any local improvement de- 
signed to give only flood protection 
would cost more in carrying and 
maintenance charges than the savings 
in property damage. Hence the pro- 
posal is, following the well-known 
principle of the economy of joint cost, 
to merge flood control with navigation 
improvements and power production 
for the river system as a whole. 

It is, of course, impossible to state 
how this purpose of maximum flood 
control, navigational and power de- 
velopment will ultimately be achieved. 
Surveys already made propose some 
200 dams with requisite locks for 
navigation purposes, the canalization 
of about 1,900 miles (652 miles of 9- 
foot waterway on the main stream 
and 1,257 miles of both 9 and 6-foot 
waterways on the tributaries) and the 
construction of about 15,760,000-acre 
feet of reservoir capacity. From the 
point of view of navigation the Ten- 
nessee is thus an important component 
of the mid-continent network of wa- 
terways which is some 13,000 miles in 
extent. 

It is estimated that about 3,000,000 
kilowatts of continuous power can 
thus be developed and that the total 
cost for the comprehensive project 
will be in the neighborhood of $1,- 
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Patent Office Information Available to Tennessee Authority 


al i. Board is given access to the Patent 
Office for the purpose of studying, ascer- 
taining, and copying all methods, formule, and 
scientific information which may be of use in 
nitrogen fixation or in the manufacture of fertil- 
izer ingredients. The same authority is given as 
to methods for lessening the cost of hydroelectric 
power. Of course, the owner of the patent may 
recover reasonable compensation for infringe- 


ment.” 





200,000,000. But these estimates are 
hardly more than educated guesses. 
The true cost of the project will only 
appear as each step in the development 
is finally completed. 


HuS the integrated development 

of the Tennessee river system for 
flood control, navigation, and power 
development depends upon water stor- 
age. There exists, however, an insid- 
ious danger to reservoir capacity in 
the excessive soil erosion to which the 
valley lands are subject. The quan- 
tities of silt carried along by the 
stream and deposited in the reservoirs, 
thereby reducing their storage capac- 
ity, is estimated to take place at the 
rate of one per cent per year. It is 
said, for instance, that the Roosevelt 
irrigation dam in Arizona has lost 
one sixth of its capacity in seventeen 
years. This consideration together 
with others make necessary an effort 
at the control of soil erosion. 

This brings us to a consideration of 
the fourth and fifth general purpdses, 
of securing the proper use of margindl 
lands and of proper methods of refor- 
estation. 


Why are certain lands marginal? 
Originally, a large portion of the 42,- 
000 square miles in the area was for- 
est-covered. But for upwards of a 
hundred years the valley has been sub- 
ject to uncontrolled and unplanned 
exploitation of its natural resources, 
more particularly its resources in soil 
and forests. As the protective forest 
cover was removed to make way for 
agricultural operations, the process of 
soil erosion began. 

Portions of the basin are fast be- 
coming the “bad lands” of the East. 
This is revealed in a survey of the 
lands of the Norris Dam watershed 
by the Federal Bureau of Chemistry 
and Soils. Of the 1,856,000 acres in 
this watershed approximately 60 per 
cent is in forest. Of the remaining 
742,000 acres which had been cleared 
for cultivation, some 60 per cent has 
been “absolutely destroyed for farm- 
ing.” It is waste land with the soil 
washed away and a serious menace 
to the reservoir below. 


— is usually associated with 
gullying. As a matter of fact, 
erosion is a progressive process which 
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begins with sheet erosion, the wash- 

ing away of the top soil so important 

to agricultural operations, and ends 

with gullying as its ultimate stage. 
The present situation of much land 

in the valley has been well put by some 

wag in the Authority’s Department of 

Forestry and Soil Erosion in this jin- 

gle: 

“Hordes of gullies now remind us 

We should build our lands to stay, 

And, departing, leave behind us 

Fields that have not washed away; 

When our boys assume the mortgage 

On the land that’s had our toil 


They'll not have to ask the question 
Here’s the farm, but where’s the soil?” 


AS a beginning in the program of 
erosion control the Authority is 
now locating the most critical soil ero- 
sion areas in the Norris Dam water- 
shed. It proposes to check this proc- 
ess by reforestation and the building 
of check dams. Twenty-five Civilian 
Conservation Corps camps have been 
brought into the area for this purpose. 

Lands will have to be inventoried 
and the soils classified according to 
the uses for which they are best 
adapted. Hill farmers who are work- 
ing their sub-marginal farms against 
heavy economic odds will be moved to 
more cultivable soils and their lands 
consolidated into compact reforesta- 
tion areas under public ownership. 
Other upland farmers will be shown 
how sheet erosion can be minimized 
by terracing, by strip cropping, and 
by shifting from row crops to closer 
growing crops. Even wild lands, in- 
capable of any sort of agriculture or 
silviculture, will be made over into re- 
creational lands through a program of 
fish and game development. 


T is well known that the feed neces- 
sary to support a given live-stock 
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population can be more economically 
produced from sod-forming crops 
than cultivated crops. But the con- 
version of this land into permanent 
meadow and pasture lands will mean 
the liberal use of fertilizers, especially 
those containing phosphates and lime. 
It is also known that landowners 
have been forced to curtail their pur- 
chases of fertilizers since the depres- 
sion of 1921, because prices of farm 
products have been falling faster than 
the prices of fertilizer. As a result 
crops throughout the valley are show- 
ing the effects of reduced supplies of 
essential plant foods. 

It will be recalled that the produc- 
tion of fixed nitrogen for fertilizer 
purposes had been, next to its manu- 
facture for explosives, a principal rea- 
son for the development at Muscle 
Shoals. Although the President is 
authorized by the act to lease to a re- 
sponsible farm organization under 
proper restrictions and within a year 
these fertilizer-producing facilities, it 
is now apparent that this will not be 
done. Instead the Board has an- 
nounced that it will use these facilities 
“to point the way toward a revival of 
fertilizer production and use on a ba- 
sis commensurate with the farmer’s 
ability to buy and the need of a read- 
justed system of agriculture.” 


| order to improve and cheapen the 
production of fertilizer, the Board 
is authorized to manufacture and sell 
fixed nitrogen, fertilizer, and fertil- 
izer ingredients by using existing 
facilities, by modernizing existing 
plants, or by any other means. It may 
maintain laboratories and experi- 
mental plants in a comprehensive pro- 
gram of research and demonstration 
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with improved forms of commercial 
fertilizer and revised methods of 
manufacture and distribution. It may 
coéperate with experiment stations 
and demonstration farms during the 
experimental period of their introduc- 
tion. It may arrange with farmers 
and farm organizations for the large- 
scale practical use of the new forms 
of fertilizers under conditions permit- 
ting an accurate measuring of the 
economic return they produce. It 
may sell its output, even make dona- 
tions, fairly and equitably distributed, 
for experimental and educational pur- 
poses and to facilitate their introduc- 
tion. 

What is even more unusual, the 
Board is given access to the Patent 
Office for the purpose of studying, 
ascertaining, and copying all methods, 
formule, and scientific information 
which may be of use in nitrogen fixa- 
tion or in the manufacture of fertil- 
izer ingredients. The same authority 
is given as to methods for lessening 
the cost of hydroelectric power. Of 
course, the owner of the patent may 
recover reasonable compensation for 
infringement. 


HE first definite step has been 
taken in the development of the 
fertilizer program. The Authority is 
now building as an addition to Nitrate 
Plant No. 2 a demonstration plant for 
the manufacture of phosphoric acid 


e 


and phosphatic fertilizer. The phos- 
phate rock will be obtained from the 
phosphate deposits in Tennessee and 
Alabama, located within fifty to a 
hundred miles of Muscle Shoals. In 
the production of a balanced fertilizer 
the three elements of fixed nitrogen, 
phosphate, and potash must be com- 
bined. 

We pass now to the last objective 
in the ultimate program of the Ten- 
nessee Valley Authority. 

As stated in the omnibus clause, 
this objective is to promote the eco- 
nomic and social well-being of the 
people living in the river basin. Here 
is the way Chairman Morgan sees it 
in a recent article: ? 

“President Roosevelt’s idea . . . is 
that in the watershed of the Tennessee 
river there shall be attempted the first de- 
liberate effort, on a large scale, to inspire 
systematic and balanced development of the 
social and economic life of a part of our 
country. The New Deal, which is the 
central theme of the present administra- 
tion, will not be brought about simply by 
a change of motives. New methods also 
are essential. Orderly design must take 
the place of haphazard and destructive ex- 
ploitation. 

“In making this change from hit-or-miss 
individualism to planned and controlled 
development, it is well that policies be test- 
ed in a limited area, rather than that the 
inevitable trial-and-error method should 
first be applied on a nation-wide scale. For 


many reasons, the Tennessee valley is a 
suitable site for such a project.” 


eye this means social and 
economic planning. It means 


1Current History Magazine, September, 


1933, p. 665 


“As a beginning in the program of erosion control the 
Authority is now locating the most critical soil erosion 
areas in the Morris Dam watershed. It proposes to check 
this process by reforestation and the building of check 


dams. 


Twenty-five Civilian Conservation Corps camps 


have been brought into the area for this purpose.” 
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that the Authority must survey the 
natural and human resources of the 
region and seek out ways and means 
of putting them to their best use. It 
comprehends doing the specific things 
already mentioned along with others 
that may not yet be specifically formu- 
lated. But most of all it means doing 
these things in accordance with a con- 
sciously controlled and articulated 
plan. 

One of the new things that the 
authority has undertaken under this 
rubric is a program of research 
through its Division of Agricultural- 
Industrial Development. This pro- 
gram includes: 


1. A study of Tennessee valley re- 
sources with a view to their use in 
industry. 

2. Experiments and demonstrations 
in agriculture aimed toward putting 
farming on a more stable basis. 

3. Creation of a group of areas, 
demonstrating the possibilities of the 
use of TVA power in farm and city 
homes. 

4. Codperation with local areas to 
develop small industries in some 
places and large ones in others, in 
which part-time employment in in- 
dustry and farming will ‘be demon- 
strated. 


Se products in mind are to be 
distinctly Southern or such as 
will create the least competition with 
other areas. Among those mentioned 
are sweet potatoes, hemp, flax, sor- 
ghum cane, cotton seed, southern 
fruits, southern pines, cider, pecans, 
walnut timber, aluminum, and mag- 
nesium. 

Another example of the way in 
which the TVA proposes to translate 
this theory of a planned development 
into practice is to be found in the ac- 
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tivities at the new town of Norris. 
Instead of the usual temporary con- 
struction camp, this is to be a perma- 
nent town site which will, after the 
construction period is over, become 
a community combining industrial 
work with subsistence farming. Space 
is not available to describe the novel 
features in town planning, housing, 
adult education, and vocational guid- 
ance which will here be attempted. 
Certainly it will seek to prevent “that 
selfish and mercenary real estate 


speculation which has caused great 
financial losses to purchasers in all 
parts of the United States at Muscle 
Shoals and has largely destroyed the 
opportunity for the orderly and eco- 
nomical growth of that community.” 


HE guiding principle in much of 
this planning is to foster de- 
centralization of industry and to bal- 
ance industry with agriculture. As 
Chairman Morgan says: “Mass pro- 
duction will have a place in the design, 
but it should be servant and not mas- 
ter.” 
In conclusion, I want to quote once 
more from Chairman Morgan’s afore- 
mentioned article : 


“The mountain regions (of the valley) 
are the last great bulwark of individuality 
in America. Mass production both on 
farms and in factories has become charac- 
teristic of our national life. We have be- 
come used to living in crowds and we ex- 
pect others to manage our affairs. We 
regard a man as almost abnormal if he 
enjoys his own company. But the Southern 
highlander is a different breed. He likes 
his family. He likes his communities. He 
likes rural life. But he has been without 
highways and railroads and has had no 
adequate markets. His income has been 
and is very small. Agriculture alone will 
not support him in comfort on his small 
hillside farm. Today great industries are 
settling in his midst, attracted by the pros- 
pect of cheap labor. Some of these factor- 
ies tend to destroy his type of civilization. 

“Repeatedly men come to me saying that 
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they have great plans for the Southern 
mountains, that with cheap labor and cheap 
power they can take an industry away from 
some Northern community. The Southern 
highlander is often regarded merely as 
cheap labor to be exploited, rather than as 
the representative of a valuable type of 
culture to be encouraged to evolve accord- 
ing to its own genius, and in the mean- 
while to be protected from economic ex- 
ploitation. 

“Is it not possible that a very desirable 
way of life may become characteristic of 
this region? Would it not be possible for 
the Southern highlander to preserve his 
present versatility and distinctiveness in per- 
sonal and social life, and to develop small 
industries which, like those of France, are 
— on intelligence, individual taste, and 
ski : 

“With artistic and scientific guidance, 
he can make the goods America needs to 
take the curse off its mass production civil- 
ization. Every isolated valley can become 
the home of some kind of excellence pe- 
culiar to itself. Such a culture requires a 
certain amount of leisureliness and inde- 
pendence which is not characteristic of an 
American industrial community. A factory 
manager who has gone from the North 
to a factory in the Southern highlands 


finds it disconcerting when his working 
force suddenly takes to the hills at the 
opening of the fishing season. Yet why 
should factories exist if men cannot escape 
from them when dogwood is in bloom and 
the bass are ‘biting good?’ 

“With people of good stock, intelligence, 
and energy, with power developed for the 
sake of those who use it, with a wide 
variety of natural resources, and with 
planning designed to develop the region 
and not to exploit it in the interests of 
nonresident owners, such a future seems 
not impossible. It is the business of the 
Tennessee Valley Authority to try to pre- 
serve the best in the culture of the region, 
encouraging it to develop according to its 
own genius, and to save it from the ex- 
ploitation of mass production that is in 
search of cheap labor.” 


This, it seems to me, best conveys 
something of the spirit and idealism 
which motivates this phase of the 
Authority’s activities. It may, for 
the moment, appear least tangible but 
it is instinct with the traditional prom- 
ise of American life. 


The third article of this series by Dr. Glaeser will appear 
in the following issue of this magazine—out April 12th. 





And We Think Our Blue Eagle Is a New Bird! 


N 1667-68 in the case of Freemantle v. The Company of 
Silk Throwsters, in England, a by-law prohibiting the 
making of more than a specified number of spindles in a week 
was held valid by the King’s Bench in the following language: 


“This case was referred by the Privy Council to be tried, whether 
by-laws made by The Company of Silk Throwsters, that none of the 
company should have above such a number of spindles in one week, be 
good by-laws or not. And after verdict for the plaintiff, on a trial of 
the fact, it was moved in arrest of judgment, that it being a by-law in 
restraint of trade, and founded on their charter of incorporation, with 
power to make by-laws, and not on any custom, was a monopoly, and 
void, to which it was answered and resolved by the whole court, that 
this is not a monopoly, but restraint of a monopoly, that none might 
engross the whole trade; being rather to provide for an equality of 
trade, according to what is convenient and good; and they gave 
judgment for the plaintiff.” (1 Lev. 229, Hill, 19 & 20 Car. II.) 
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“There never was in the world two opinions alike.” 
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President, Pennsylvania Railroad. 
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Governor of Pennsylvania. 


Newburgh (N.'Y.) News. 


Freperick H. Ecker 
President, Metropolitan Life In- 
surance Company. 


Haroitp A. IckEs 
Secretary of Interior. 


Donatp R. RICHBERG 
General Counsel, National Re- 
covery Administration. 


ArtHuR E. MorGan 
Chairman, Tennessee Valley 
Authority. 


Atrrep E. SMITH 


Former Governor of New York. 


S. Wetts UTLey 
President, Detroit Steel Casting 
Company. 


—MOoNTAIGNE 


“I do not think the people of this aay want a regi- 
mented life.” 


* 


“No increase in rates should go into effect without 


the permission of the commission.” 


* 


“Utility interests are under the control of the public 
service commission, not the legislature.” 


* 


“Government money should not be used to finance 
plants or transmission lines to compete with existing 
private concerns.” 


> 


“If they (the utilities) had been content to give good 
service at reasonable rates there would have been no 
demand for municipal ownership.” 


+ 


“Millions of wage earners, citizens of a democratic 
government, cannot be deprived permanently of any 
voice in determining the terms and conditions of their 
employment.” 

¥ 

“. . a national association of the managers of 
oublicly owned power systems would not be inferior to 
the present set up in contributions to the science and 
art of the electric power industry.” 


* 


“Regardless of motive, we have found that private 
initiative produces the desired results, and, when an- 
other 100 years have passed, let us hope that another 
century of progress may be celebrated by free men, 
men with freedom protected by the Constitution.” 


* 
“If a system which, in a few short years has produced 
i more of every one of the things which make 
fee ease of life and freedom from drudgery than those 
of any other nation is a failure, will you tell 
me what, in Heaven’s name, would be necessary to 
make of it a success.” 
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Scientific Research 
As a Factor in Rate Making 


The increasingly important part that the quiet 
workers in the research laboratories are playing 
in bringing down the costs of utility service. 


By RAYMOND FRANCIS YATES 


HILE the political generalis- 
simos are busy gathering 
their forces, keying their 


antiutility arguments to a melody 
that will appeal to mass psychology, 
and while a partially belligerent press, 
always quick, always eager to lend a 
patient ear to demigogical preludes 
that bear the slightest chance of in- 
teresting the bourgoise, the real rate- 
makers, of which there are two and 
only two, quietly and efficiently mesh 
with the gears of the present eco- 
nomic order and produce the logical 
and wholly necessary changes that 
bring lower rates to the consumers of 
electrical power. 


S° much political buncombe and 
arid hokum, so much silly patter 
ingenjous subleties 
phrased by those accomplished in the 
fine art of harangue have been heaped 
upon the public utility situation that 
the real fundamentals of the case have 


and so many 


been lost sight of. They are rarely 
if ever mentioned in debates on the 


subject for the perfectly obvious rea- 
son that they would be too easily 
understood by the public; there is no 
air of mystery about them, no oppor- 
tunity to stretch them out of shape 
or hammer them down with ambigui- 
ties. They are solid and basic. All 
other forces tending to regulate utility 
rates to the consumer are artificial 
and more or less futile. 

We cannot overlook the law of 
supply and demand. That is factor 
number one. 

The second, to the casual observer, 
at least, and certainly not to our self- 
appointed guardians of public welfare, 
is hardly so obvious and yet its place 
is second only to the Great Law of 
Business. Reference is made to the 
discoveries of those quiet workers, the 
electrical and mechanical engineers 
engaged in original research; those 
men who find better boilers, better 
turbines, better stokers, better convey- 
ors, and better electrical appliances 
that will make the great public of the 
United States more eager to use 
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radios, electric ice-boxes, and toasters. 
Indeed, the work of these men is so 
closely allied to the law of supply and 
demand that it is often difficult to dis- 
tinguish between the two. These 
workers have not only lowered the 
cost of power through the perfection 
of better generating equipment but 
they have provided the consumer 
market with appliances that have in- 
creased demand manifold. Yet how 
discreetly our politicians, when taking 
the public utilities to task, fail to men- 
tion not only the men who bring these 
great improvements about but also 
fail to mention the alertness of the 
utility corporations in applying the 
new ideas to the generation of power! 
It is all grossly unfair and amounts to 
wilfully ignoring one of the largest 
factors in the utility problem. 


F . gpd outline of the role of 
research during the past fifty 


years cannot help but convince the 
casual reader of the importance, the 
gravity of this factor as a ratemaker. 

The romance of utility research 
really had its. inception with Edison’s 
first dynamo and the development of 
the first carbon filament lamps. Power 
generated by this means and lamps so 
appallingly wasteful of power would 
today raise our kilowatt-hour rate 
to a point where at least five billions 
of dollars would be added to our year- 
ly power bill in the United States 
alone. Yet our politically inclined 
power crusaders insist upon remain- 
ing serenely indifferent to this great 
factor. 

The generation of power on a large 
scale as we know of it today would 
have been hopelessly impossible with- 
out Tesla’s discovery of the rotating 


magnetic field. It was this great piece 
of research that dealt the first real and 
staggering blow to high power rates. 
It made the dream of harnessing Ni- 
agara possible, yet how little does the 
average housewife or the average 
home-owner, to say nothing of the po- 
litical Johnny-on-the-spots, think of 
Tesla and his masterful contributions 
that have so effectively mitigated 
drudgery by reducing the cost of the 
kilowatt hour. 


HE figures of the case are fright- 

fully interesting even though 
they are more or less incomplete. In 
the following table we see the sinking 
costs of power from the year 1896 
to the present time: ? 


To say that this was due solely to 
the mere law of supply and demand 
would be silly. It was due to sweat 
and ingenuity on the part of the re- 
search workers and to courage and 
acumen on the part of the utility cor- 
porations. 

Perhaps no part of big business has 
been quicker to try and apply new 
methods than have the utilities. Their 
war against the high costs of produc- 
ing power has been the most success- 
ful industrial war ever waged and the 
most amazing feature of it all is that 


1 These figures show the rates of a power 
company in New England. 
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the saving, every cent of it, has been 
passed along to the consumer. Do 
our political fathers dare tell their 
dear public that our utilities are not 
earning as much on their capital in- 
vestments as they were twenty-five 
years ago? 


eB, whole story of the application 
of modern methods to the pro- 
duction of electric power is a story of 
daring and sound business judgment. 
Not a single penny of the investors’ 
money, small or large, has been wast- 
ed through the bad planning of engi- 
neers or through the misdirected en- 
thusiasm of officials. At times the 
passion to apply the newer ideas in 
the effort to reduce the cost of power 
to the consumer has assumed almost 
fantastic proportions, but as yet the 
keen insight used has suffered no mis- 
carriage. About ten years ago the en- 
gineers of a great electrical company 
decided that it might be possible to 
replace ordinary water with mercury 
in a special boiler. Mercury boiled 
much more easily and was condensed 
with less trouble. The conception 
was daring to the point of fantasy 
and yet one of our large eastern utili- 
ties was quick to see the possibilities 
of such an innovation, tried it, and 
subsequent developments along this 
line have more than justified the keen 
engineering sense that was used at the 
time. 


_ we look back upon the last 
twenty-five years of intensive 


electrical research, we might decide 
that our utilities have reached the 
zenith of efficiency and further prog- 
ress will be painfully slow. As a mat- 
ter of fact, research at the present mo- 
ment promises more revolutionary 
changes, more daring conceptions, and 
more drastic reduction of power costs 
than it has ever promised before. The 
cost of power will eventually be re- 
duced to a point far below the figure 
of even those who harangue most 
about the presumably high rates now 
asked. At the present time research 
promises not only a lower cost of 
production but a lower cost of distri- 
bution or delivery to the consumer. 
Here again figures are illuminating. 
At the present time iron is used for 
the core materials of the thousands, 
yes millions, of electrical transform- 
ers employed in the great national sys- 
tem of power distribution. Due to an 
effect called hysteresis a rather high 
percentage of the power passing 
through these transformers is lost, 
much of it being dissipated in the 
form of useless heat. This loss has 
increased the cost of power to the con- 
sumer but certainly due to no fault of 
the utility corporations for they have 
been quick to apply the latest advanc- 
es to the problem of transformation. 
Only recently a new alloy has been 
discovered to take the place of iron 
as a more suitable magnetic material. 
Although it is still too early to pre- 
dict the use of this new alloy on such 
a large scale, it is interesting to note 


e 


and apply new methods than have the utilities. Their war 


q “PERHAPS no part of big business has been quicker to try 


against the hight costs of producing power has been the 
most successful industrial war ever waged.” 
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too that if all of the transformers used 
in our power systems had cores made 
of this material the national power 
bill would be reduced $230,000,000. 
Doubtlessly the new discovery will 
someday slash a nice chunk from the 
cost of power; a chunk that will not 
be merely talked off. It will fall off 
naturally. 


| ogee research affects both 
the generation and use of power. 
New and better ways of using power 
increase consumption and this in turn 
lowers power rates. Research is con- 
stantly working at both ends of the 
utility problem until one day we shall 
find the cost of power reduced to an 
insignificant fraction of the present 
cost as low as it is. At the present 
time our utilities are greatly interest- 
ed in increasing gross revenue by re- 
ducing the hours of idle equipment 
during the time after 12 o‘clock when 
the load is very suddenly reduced. 
Research is at present trying to find a 
way to maintain the load and in main- 
taining the load to make life easier 
and more comfortable as is invariably 
the case. What is sought is a method 
of transforming electric current into 
heat and storing this heat for use the 
following day. If such equipment 
could be successfully applied (and 
some day it will) electrically heated 
homes with perfectly controlled tem- 
peratures maintained at very reason- 
able rates would become a common- 
place. 

Such a development would per- 
mit our utilities to maintain the load 
for twenty-four hours, the earning 
power of equipment would be in- 
creased, and a nice part of the profit 
passed along to the consumer. 


—" the inception of electrical 
power, two great revolutions 
have taken place. The first was 
brought about by Edison with his new 
dynamo and his incandescent lamp; 
the second was brought about by the 
generation of alternating current 
which could be transformed and made 
available to customers at distant 
points. 

The third great revolution is at 
hand; so closely at hand, indeed, that 
no holder of utility securities, no util- 
ity executive, no user of electric cur- 
rent, and no politician can dare ignore 
the drastic and sweeping changes that 
are just around the corner. Once 
again it is a revolution that research 
has made and a revolution that prom- 
ises still lower power rates not only 
through larger consumption but 
through a lower cost of distributing 
equipment. With a very few changes, 
the value of all power lines used in the 
United: States will automatically in- 
crease by hundreds of millions be- 
cause they will be able to deliver more 
power to the consumer without in- 
creasing the size of the wire or chang- 
ing the size of the poles and towers. 


Su notion of the importance of 
this change will be gained from 
an interesting example. 

A high-powered transmission line 
built at a cost of five millions of dol- 
lars will, when the change comes 
about, be able to transmit such a large 
amount of power that at the present 
time a line costing anywhere from ten 
to twenty-five millions of dollars 
would be needed. 

This new magic has been made pos- 
sible by the perfection of electronic 
tubes which have really been an out- 
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The Promise of Science to the Utility Industry 
for Lowering Costs to the Consumer 


re Seeeeee at the present moment prom- 
ises more revolutionary changes, more 
daring conceptions, and more drastic reduc- 
tion of power costs than it has ever prom- 
The cost of power will even- 
tually be reduced to a point far below the 


ised before. 


























figure of even those who harangue most 
about the presumably high rates now asked.” 





growth of the little tubes used in our 
radio receivers. In the past, for pur- 
poses of long-distance transmission 
of power, it has been necessary to pro- 
duce alternating current so that the 
voltage might be raised high enough 
to permit transportation without im- 
possible losses. This has been done 
even though direct current is more 
suitable in many cases. Where it was 
utterly necessary to use direct current, 
expensive rotary converters had to be 
installed to change the current from 
alternating to direct. Today such 
machinery may be dispensed with. 
Tomorrow it will have to be dispensed 
with. A small bank of vacuum tubes 
hung on a rack and filled with nothing 
but simple electrodes and streams of 
invisible electrons will perform this 
service quietly and efficiently. Not 
only this, but it will at last be possible 
to have high-voltage direct current 
transmission lines—a dream that en- 
gineers have had for years. Just 
what this means in terms of higher 
efficiency and increased earnings is 
difficult to understand. 


Wes high-voltage alternating 
current is transmitted, line loss- 


408 


es run very high for there is not only 
a loss due to the ohmic resistance (the 
naturally produced resistance, as in 
the case of water passing through a 
pipe) but to another effect called im- 
pedance. Impedance is a very un- 
welcome guest and that along with 
hysteresis adds greatly to the penalty 
we have had to pay for not knowing 
how to transmit high-voltage direct 
current. 

Every alternating current line in 
use today has to be insulated for 1.41 
times the nominal alternating current 
voltage carried by the line. Such 
would not be the case with direct cur- 
rent. An alternating current line 
built to transmit 220,000 volts would 
actually have to be insulated to with- 
stand 300,000 volts that the peak vol- 
tages would produce. If such a line 
were now called upon to transmit 
high-voltage direct current, the full 
300,000 capacity could be used. 
When the whole matter is reduced to 
figures which consider ohmic resist- 
ance, impedance, hysteresis (in trans- 
forming equipment), and the wide 
swings in terminal loads, a transmis- 
sion line would have from three to 
six times the transmission capacity. 
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When these figures are translated in- 
to terms of dollars and cents, the per- 
fectly appalling figures that should re- 
sult should be obvious to even the lay 
mind. 

And it should be borne in mind that 
this development is not clouded in the 
mists of the far-distant future. Al- 
ready it is receiving those final touch- 
es that will bring it from the labora- 
tory to the workaday world as a new 
miracle of the vacuum tube. | 


| psa the scientific contribu- 
tions of men like Tesla, Edison, 
and Steinmetz to say nothing of the 
vast horde of minor workers em- 
ployed by the great electrical manu- 
facturers, electric power would today 
be among the luxuries. Transmission 
over long distances would be impos- 
sible and the continued operation of 
an electric iron or electric lights 
would be prohibitive from the stand- 
point of the average family. 

Yet who stops to think of the bil- 
lions that our utilities have spent in 
junking antiquated equipment that 
electric current might be generated 
more cheaply and made more avail- 
able to families with modest incomes? 
The utility devil has certainly never 
been given his due. Vastly improved 
methods of production have been 
made in other industries but the pub- 
lic has not always benefited. We 
might mention as an example the 
great improvements in machinery for 
the production of shoes. When shoes 
were made practically by hand, they 
cost far less than they cost today. 
While the price of shoes has been 
doubling and tripling, the cost of elec- 
tric power has been halved. Crackers 
out of the barrel cost less than those 


in packages because the package has 
been heavily advertised and the con- 
sumer has had to pay for the adver- 
tising. The consumer, however, has 
had to pay for but precious little ad- 
vertising done by utilities. If he had 
to pay in proportion as much as he 
pays for the advertising of tooth 
paste and razor blades, his electric 
power would cost twice as much as it 
does at present. 


[ is estimated that by the year 1950 
the consumption of electric power 
in the United States will have 
doubled and the cost to the consumer 
will have been cut in half again. And 
yet even when faced with the pleasant 
future of providing progressively 
lowered costs to the consumer, the 
utilities have had to meet the attacks 
of all sorts of political adventurers. 
These men have never dared to tell 
the public of the utterly clean record 
of the utilities in applying the never- 
failing methods of research in reduc- 
ing power costs. The public has not 
been told why the cost of electric pow- 
er has not been reduced recently along 
with other commodities. The reason 
is obvious. Other commodities were 
grossly inflated and deflation had to 
come. The cost of electric power has 
never been inflated even during the 
trying period of the war when the de- 
mands upon utilities were far more 
severe than they were upon the pro- 
ducers of other commodities. The 
cost of power has always been closely 
held near the cost of production and 
production in turn has been con- 
trolled by technical advances in gen- 
eration and transmission. 

A man working in a laboratory one 
day found that a small whiff of ni- 
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trogen placed in an electric light bulb 
would greatly increase its efficiency. 
That discovery meant that millions 
would be clipped from our yearly 
lighting bill. Did the utilities jack 


their rates up to make up the differ- 
ence? They did not, for it was clear 
that better lights meant more lights 
eventually and that has been the atti- 


tude in connection with every im- 
provement in devices connected with 
the consumption of current. 

Research will always be the great 
ratemaker and it will always have 
more influence in this respect than the 
law of supply and demand. Our pol- 
iticians should at least give it the re- 
cognition it deserves. 





According to the News Reports— 
THE electric light and power industry employs (1933) a quarter of 


a million men. 
* 


* 


SwepENn and Great Britain have been connected with a telegraph 


cable for sixty years. 
* 


* 


In August, 1933, there were 15,265,300 customers of the manufactured 


and natural gas industry. 
* 


* 


In 1913 one man out of each fifty in the electric light and power 
industry was killed and one for each man on its payroll, injured. 
* 


* 


THE price of a package of chewing gum will pump two days’ supply 
of water for people and animals, run an electric sewing machine five 


hours, or do 2 big family washings. 


A NICKEL’s worth of current on some farms will milk 10 cows, 
separate 1,400 pounds of milk and cream, churn 20 pounds of butter, 
and sharpen an ax on the grindstone 6 times. 


* 


* 


In nine months, 3,459 articles were left on Canadian National Rail- 


way trains by passengers. 
forgotten articles. 


in order. 
* 


‘ Umbrellas were the most numerous among 
Grips, raincoats, shirts, and curling tongs were next 


* 


THE average daily water consumption per capita for six German 
cities having a total population of 7,000,000 is 35 to 40 gallons. 
In six cities in the United States of comparable size, the average daily 


use is about 130 gallons. M 


Accivents at railroad-highway grade crossings totaled 1,589 for the 
first seven months in 1933, a reduction of 317 compared with the same 
period in 1932. Fatalities resulting from such accidents totaled 751 in 
the first seven months of 1933, a reduction of 112 compared with the 
same period in 1932, while persons injured in that period in 1933 totaled 
1,728, a reduction of 394 compared with the year before. 
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What Others Think 





Is the Regulation of Private Business 
Constitutional ? 


HEN lawyers want to find out 
what the law is, they go to the 
reports of decided cases. When they 
want to find out what the law is likely 
to be, or what it should be, they usually 
go to the collegiate law journals. 
Here are collected treatises and reviews 
of current and controversial legal prob- 
lems by the law school professors— 
the brain trust of the legal profession. 
Occasionally, also, more precocious un- 
dergraduates contribute legal prophe- 
cies to the pages of these journals and 
verily “out of the mouths of sucklings 
cometh words of wisdom and grace.” 
Just at present lawyers all over the 
country (and many laymen as well) are 
turning to the law journals in eager 
hope that their former teachers or other 
scholarly contributors may prophesy 
with authority just what the United 
States Supreme Court will do when the 
New Deal passes before it on review. 
Will the high bench clap and cheer the 
noble parade of noble legislative experi- 
ments, or will the grim Justices like 
Caesars of eld turn thumbs down on 
the whole shooting match? 


to law journals have not failed to 
respond. A casual survey by this 
reviewer of the law journal rack in a 
fairly well-equipped law library showed 
that no less than twenty-five American 
universities had, during the last twelve 
months, articles in their legal period- 
icals dealing with the constitutional 
validity of the National Industrial Re- 
covery Act and the Agricultural Ad- 
justment Act, and probably the rush 
has just started. 

For purposes of this review, two of 
these law journal articles have been 
selected coming from opposite sides of 


the country—Los Angeles and Wash- 
ington, D. C. The Western version is 
written by Professor Charles E. Car- 
penter, of the University of Southern 
California, in the Southern California 
Law Review. The contribution from 
the capital comes from the pen of the 
Professor of Constitutional Law of 
Georgetown University, Robert A. 
Maurer, published in the Georgetown 
Law Journal. The two were selected, 
not only because they appeared con- 
siderably better than the general aver- 
age, but because they represent some- 
what different attitudes. Professor 
Carpenter is zealous in his admiration 
for the NRA and his passages at times 
seem to reflect more the argument of 
counsel than critic. Professor Maurer 
seems to have more of a judicial temper- 
ament and his analysis is not only re- 
strained but at times frankly skeptical. 
Incidentally, we have the word of Mr. 
Justice Adkins of the supreme court 
of the District of Columbia that the 
Maurer article exercised considerable 
influence upon his opinion in Victor 
v. Ickes, 61 Wash. L. Rep. 870, a 
case involving an attempt to overthrow 
the petroleum code on constitutional 
grounds—one of the early and import- 
ant legal victories of the NIRA. 


byes the same, both professors con- 
cede that the NIRA will pass con- 
stitutional muster. Professor Carpenter 
demands it. Professor Maurer is re- 
signed to it. As a matter of fact, a 
recent national gathering of law school 
professors revealed only one teacher 
who ventured to predict that the Su- 
preme Court will upset the New Deal 
applecart. Some, it is true, were doubt- 
ful about the legal consistency of such 
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constitutional approval, but there was a 
great deal of whispering about the ri- 
bald remark attributed many years ago 
to the astute but irreverent Mr. Dooley 
to the effect that the result of a political 
election often acts as an amicus curie 
to the highest court in its deliberations 
on puzzling constitutional questions. 
Professor Carpenter goes right at the 
New Deal legislation in workmanlike 
manner. A skilled legal surgeon, he 
deftly dissects the questions about the 
validity of the NRA and the AAA and 
before you can say “General Johnson!” 
he has it all divided up into tres partes: 


(1) Did Congress go too far in these 
acts in delegating power to the President 
and his agents? 

(2) Does the Constitution give Congress 
the power to regulate by statute the matters 
involved, or have states’ rights been in- 
vaded? (What again?) 


(3) Do these acts offend the guaranty of 
the Fifth Amendment against depriving 
people of liberty or property without due 
process? 


Professor Maurer covers about the 
same ground but in less categorical 


fashion. 


n the first point both professors 

agree that the NRA and AAA do 
not constitute excessive delegation of 
legislative powers. Professor Carpen- 
ter tells us that there is really nothing 
in the Constitution forbidding Con- 
gress to delegate its legislative powers 
and that the doctrine that some test 
or guide, or specific rule, must be in- 
corporated by Congress in laws delegat- 
ing the exercise of such powers is only 
an artifice invented by the courts to 
keep the legislative body responsible, as 
well as to hold it to clear cut and order- 
ly enactments. In other words, a juris- 
tic bluff. He points out that as a 
practical matter the Supreme Court has 
never invalidated an act of Congress 
on the ground that it was an excessive 
delegation of power and this, notwith- 
standing the fact that some statutes that 
have been questioned, such as that giv- 
ing the Secretary of Agriculture power 
to regulate the use of forests, have had 
so-called “tests” or “rules” that were 


very general and indefinite. He feels 
that the various provisions of the 
NIRA and AAA are quite sufficient to 
pass as guides. 


| ge ooegere Maurer is not so sure 
about the NIRA. He admits that 
the congressional act itself can get by, 
but the actual exercise of the delegated 
power may run afoul of the Constitu- 
tion. The proof of the pudding will 
be in the eating. For example, the 
President is empowered to impose on 
the codes such conditions “as the Presi- 
dent in his discretion deems necessary 
to effectuate the policy herein declared.” 
And when we look back to see what the 
declared policy is, we find it has to do 
with removing the obstructions to the 
free flow of interstate commerce. Is 
this a definite guide for presidential ac- 
tion? The court may think so, but 
most of us suspect that Congress just 
told the President to write his own 
ticket. 

At this point Professor Maurer 
comes to the rescue with an interesting 
suggestion. Is not the statutory pur- 
pose of the code to insure “fair compe- 
tition?’ Then why not assume that 
Congress intended that phrase to have 
the definite connotation assigned to it 
by Federal Trade Law? If that is true, 
the President has at his command a 
ready-made, complete, up-to-the-minute 
set of rules, guides, tests, and preced- 
ents already worked out for him by the 
Federal Trade Commission as to what 
constitutes fair competition. 


N the second point, Professor Car- 

penter finds that the NIRA and 
AAA rest securely upon the constitu- 
tional power of Congress to regulate 
interstate commerce. Professor Maur- 
er, after sampling and experimenting 
with several other less explored pas- 
sages of the Constitution (such as the 
“general welfare” clause in the Pre- 
amble), finally arrives at the same con- 
clusion. About the only argument 
against this conclusion is that the NIRA 
is not really regulative of interstate 
commerce but a disguised regulation of 
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The Baltimore Sun 


NICE BIRDIE? 


industry itselfi—a matter which, if 
warranted at all, ought to be reserved 
for the states. To support this conten- 
tion is the Supreme Court decision in 
Hammer v. Dagenhart (1918) 247 U. 
S. 251, which knocked out an act of 
Congress denying interstate transporta- 
tion to the products of mines and fac- 
tories employing children under six- 
teen. Mr. Justice Day said in that case: 


“The act in its effect does not regulate 
transportation among the states, but aims 


to standardize the age at which children 
may be employed in mining and manufac- 
turing within the states.” 


ut Professor Carpenter skilfully 
distinguishes the NIRA from the 
child labor legislation by pointing out 
that starvation wages may be the basis 
whereby one manufacturer uses the 


channels of interstate commerce to 
dump cut rate products into the markets 
in another state, thereby causing com- 
petition which demoralizes the working 
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conditions in the latter state to the 
harm of both states. And since neither 
state can help itself, Congress in the 
exclusive exercise of its power to regu- 
late the channels of interstate commerce 
may and should protect them. He cites 
the court’s decision in Brooks v. United 
States (1925) 267 U. S. 432, where the 
National Motor Vehicle Traffic Act 
was upheld and Congress was given 
authority to forbid and punish the use 
of interstate commerce as an agency to 
spread traffic in stolen products from 
one state to another. 

This is all right as far as it goes, 
but what about plumbers, barbers, 
hotels, restaurants, skating rinks, and 
the host of other businesses of distinct- 
ly intrastate character, over which the 
flag of the Blue Eagle proudly waves? 
Professor Carpenter argues, somewhat 
unconvincingly, that the right to regu- 
late interstate industry implies the right 
of Congress to regulate intrastate in- 
dustry to the extent necessary to pre- 
vent the latter from interfering with 
the regulatory operations being imposed 
upon the former. He cites the Pipe 
Line Cases (1914) 234 U. S. 548, and 
other classics, but somehow they don’t 
seem to cover the local barber shops 
and local lunch wagons. Professor 
Maurer draws the line. He says it 
can’t be done by compulsion and that 
any code affecting purely intrastate 
business must depend on voluntary 
agreement. He points out that Con- 
gress itself has recognized this limita- 
tion by carefully restricting the penalty 
clauses of the NIRA to business “in 
or affecting interstate commerce.” If 
this view is sound, the great majority 
of utility companies could not be re- 
quired, as a legal proposition, to comply 
with any NRA codes that may be 
adopted. They do so only by virtue of 
voluntary act. 


W: come now to the matter of due 
process—the third section of Pro- 
fessor Carpenter’s analysis. He be- 
lieves that Congress may properly legis- 
late as to the hours and wages of em- 
ployees of businesses which heretofore 


have not been regarded as public utili- 
ties or even “affected with public in- 
terest” without offending the Fifth 
Amendment. He states: 


“When Lord Hale divided things into 
juris privati and juris publict he was re- 
ferring to private and public wharves and 
did not have in mind the ordinary pursuits 
of trade and commerce. He could not have 
been thinking of business, because business 
was, for a long time before, during, and 
after Lord Hale’s time, subject to price 
comroL ... 

“If Mr. Chief Justice Waite had known 
the historical facts—namely that price fix- 
ing in ordinary businesses was prevalent 
when Lord Hale wrote his treatise De 
Portibus Maris and that the practice ob- 
tained widely in the colonies when our 
Constitution was adopted—he would not 
have made use of the distinction between 
private businesses and businesses affected 
with a public interest. Yet it is evident 
from his opinion that Munn v. Illinois 
((1877] 94 U. S. 113) nevertheless would 
have been decided as it was. The result 
would have been that this distinction would 
not have found a place in our law. With- 
out the distinction, ordinary businesses 
would have been subjected to reasonable 
regulation under’ the police power the 
same as the so-called businesses affected 
with a public interest. The greedy and 
covetous business man would not then have 
had, as he has today, a unique constitutional 
liberty to exploit the masses. 

“Is it not time for the Supreme Court to 
abandon this distinction? Any business 
man, scientist, or member of another pro- 
fession than that of the law would be 
laughed out of court if he had the face 
so pertinaciously to adhere to demonstrated 
error. Our doctrine of precedents certainly 
is misconceived if it is held to sanction 
such persistence in mistake.” 


F Professor Carpenter “had known 

the historical facts,” he would have 
known that Lord Hale was talking 
about ferries, not wharves (see Har- 
grave’s Legal Tracts, Vol. I, p. 6). 
However, that is mere quibbling. Pro- 
fessor Carpenter means that Lord Hale 
never intended his catch-phrase to be 
universally applied. Besides, it isn’t 
very important because—regardless of 
the intention of Lord Hale—the courts 
have used “business affected with pub- 
lic interest” as a sort of mystic divining 
rod to separate utilities from their 
brothers. He does score a telling point, 
however, when he says that “business 
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affected with public interest” has come 
to mean only what the courts decide 
it shall mean. As Humpty Dumpty 
said to little Alice in Wonderland, 
“When J use a word, it means whatever 
I want it to mean.” Professor Carpen- 
ter offers this contribution to the prob- 


lem: 


“But there has developed a new and en- 
tirely different argument for the wisdom 
and necessity of minimum wage laws. Now 
we see their value not only as a measure 
to protect the health of the employee, but 
as a necessity to prevent our economic 
machine from stopping. Purchasing power 
in the masses of the people is necessary to 
prevent stagnation in business. About five 
sixths of the purchases of consumable 
commodities in this country are made by 
wage earners in one group or another. 
Without purchasing power in the wage- 
earning group, the business of the employer 
must cease. Under our competitive system, 
the employer, left alone, is unable to extend 
this distribution of purchasing power 
among employees as far as the necessities 
of a sound economic process require. He 
must have the aid of a minimum wage law. 
Judges who could not sustain the minimum 
wage legislation where the basis for its 
enactment was the health and welfare of 
the employee may now do so where the 
continued operation of the employer’s busi- 
ness and the economic welfare, if not the 
necessity, of practically every unit in the 
social structure are involved.” 


HE interesting point in Professor 
Carpenter’s argument is that he 
does not attempt to justify Federal 
regulation with private business solely 
on the basis of “emergency powers.” 
He apparently believes that the Blue 
Eagle is digging in for a long stay. He 
may be right, but the trouble is that 
all the decisions he cites to support 
regulation of wages and hours and 
price fixing have to do with congres- 
sional enactments, either for the Dis- 
trict of Columbia or for interstate car- 
riers, or with acts of state legislatures. 
Granted that the sovereign state of 
Minnesota has the police power to ex- 
tend mortgage foreclosure. Granted 
that the sovereign state of New York 
has the police power to fix the price of 
milk. So what! Who gave the Fed- 
eral government the police power to fix 
prices for all business in every state 


in the Union? We are just raising the 
question, not disputing the professor. 


rR. Maurer takes care to restrict 

his endorsement of the validity 
of the Federal government’s exercise of 
regulatory powers over businesses 
which have heretofore been considered 
private only to the extent of meeting 
the necessities of a national economic 
emergency. Even so, he insists that the 
courts have last say about the matter. 
Mr. Maurer states: 


“This challenge of unconstitutionality of 
the price-fixing aspects of this statute, is 
met in the declaration of emergency of the 
act itself, which expressly declares that 
the basic industry of agriculture and trans- 
actions in agricultural commodities have 
become affected ‘with a national public in- 
terest.’ If such a result may be declared 
by Congress, yet it is not conclusive upon 
the courts. If conceded, then the power 
to regulate goes as far as public interest 
is involved, even to the extent of regulating 
the price, as with public utilities. This 
assumption of power explicitly rests upon 
the declared emergency, is expressly tem- 
porary in character, and raises a question 
of the most profound nature. A 
decision of the Supreme Court on the point 
sustaining the price control aspect of license 
power of the Secretary of Agriculture un- 
der the Agricultural Adjustment, Act, limit- 
ed expressly to those matters ‘in the cur- 
rent of interstate and foreign commerce,’ 
will not necessarily determine the more far- 
reaching question raised by the National 
Recovery Act and pressed for a favorable 
answer by its sponsors, namely, whether 
the admitted existence of an economic 
emergency warrants the assumption by 
Congress of a regulatory control of Ameri- 
can industrial life in all its aspects, free 
from the control of those limitations which 
are inherent in the Commerce Clause and 
the other powers delegated to Congress in 
the Constitution.” 


} concluding, Professor Carpenter 
strikes a novel note when he sug- 


gests that the Supreme Court would not 
dare to upset the New Deal legislation, 


because “the American people are in 
no mood to permit the Supreme Court 
to throw itself in the way of progress.” 
As the well-known newspaper column- 
ist, Heywood Broun, puts it: “People 
who argue that there will be no revolu- 
tion because the Supreme Court won’t 
stand for it should remember that the 
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revolution may not stand for the Su- 
preme Court.” This suggestion that 
the highest tribunal should use “a little 
worldly wisdom” in performing what 
might otherwise be a clear-cut legal 
duty merely to continue itself in office 
comes rather surprisingly from a pro- 
fessor of law presumably familiar with 
the courageous decisions made by that 
tribunal in the past. The chances are 
greatly in favor of the court sustaining 
the substantial objections of this New 
Deal legislation, but we may depend up- 
on it that it will have a justifiable rea- 
son for doing so. The court has never 


yet been frightened into doing anything 
by the politicians of the past. It is not 
likely to sacrifice its highest duty—to 
preserve the Constitution—to the politi- 
cal expediences of the present. 


CONSTITUTIONALITY OF THE NATIONAL IN- 
DUSTRIAL Recovery Act AND THE AGRICUL- 
TURAL ADJUSTMENT Act. By Charles E. 
Carpenter. Southern California Law Re- 
view. January, 1934. 


Some CoNSTITUTIONAL ASPECTS OF THE Na- 
TIONAL INDUSTRIAL RECOVERY ACT AND THE 
AGRICULTURAL ADJUSTMENT Act. By 
Robert A. Maurer. Georgetown Law 
Journal. January, 1934. 





The Utilities and the New Deal 


oR the past few years the electric 
light and power industry has been 
bedeviled by a plague of alleged pub- 
lic utilities “experts.” In the past it 


was customary if an opinion was want- 
ed on medicine to call a physician, if 
the question was one of theology a the- 
ologian was consulted, and questions of 


science were referred to scientists. But 
at the present time we have clergymen 
discoursing on the iniquities of “hard 
money” and the virtues of bimetallism, 
military leaders deciding economic pol- 
icies, and “experts” discoursing on util- 
ities. 

These “experts,” strange to say, have 
often had only the remotest contact 
with utilities and rarely a background 
that would qualify them to speak on the 
questions involved. Only occasionally 
an economist gets within the sacred 
precincts. The writer lays no claim to 
the title of expert but has earned his 
livelihood for a number of years in the 
utility field, concerning himself mainly 
with valuation and rate problems. 


n the New York Times of Novem- 

ber 26, 1933, Albert Lévitt offered 
an article comparing the pledge and 
performance of promises regarding 
President Roosevelt’s utility policies. 
Mr. Lévitt stated: 


“Political promises are always made and 
rarely kept. Campaign speeches are in- 


tended to capture votes and not to express 
serious policies. The political platform is 
usually something that is read at the con- 
vention and promptly forgotten when those 
who made the platform get into power.” 


It might perhaps be better for the 
country if some political promises were 
not kept but were confined to their 
original purpose of getting votes and 
were now laid away in moth balls with 
the “forgotten man.” To embark on a 
huge program of utility building in 
competition with private industry while 
using funds derived in part from taxes 
on those same utilities and in part from 
taxes on utilities investors shows total 
disregard for the rights of those inves- 
tors. 

In his Atlanta address David E. Lil- 
ienthal of the TVA, admitted that there 
already existed a surplus of generating 
capacity privately owned, and stated 
that unless the sales of electricity in- 
creased substantially, the government 
projects would simply add further to 
that excess capacity. As a remedy Mr. 
Lilienthal suggested that the govern- 
ment might go into the electric appli- 
ance sales business. He says that elec- 
tricity using appliances must be put in- 
to the homes and on the farms on a 
scale heretofore not successfully at- 
tempted. How to do this is a problem 
the solution of which he has not yet 
disclosed. 
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But in the experience of private com- 
panies, low rates alone did not sell ap- 
pliances, neither has specialty salesman- 
ship produced results on a scale com- 
parable to that needed to absorb all the 


proposed capacity. 


M* Lilienthal proposes to go into 
the business of selling applian- 
ces while many of the states prohibit 
or restrict the utilities from doing so. 
In the hope for increase in the sale of 
appliances it seems the competition of 
the necessities of life for the consum- 
ers’ dollar, particularly in these times of 
reduced incomes, has been ignored en- 
tirely. 
The Times article states further: 


“The first principle is that a public serv- 
ice corporation is like any other corpora- 
tion. It is a private enterprise which must 
be permitted to function because it is help- 
ful to the general welfare of the people of 
the Nation in carrying on its business. 
The corporation must be allowed to earn 
a reasonable profit in accordance with what 
the law says is a reasonable profit. Where 
a corporation tries in any way to gain more 
than a reasonable profit, it, in that far, 
becomes lawless and in that far, must be 
restrained.” 


rR. Lévitt mistakes the distinction 

between a public utility and a 
private corporation entirely. A public 
service corporation is not like any oth- 
er corporation. The above quotation 
defines the legal limitations on a pub- 
lic utility; it does not define the limi- 
tations on an industrial corporation. 
The private corporation has no restric- 
tion on the reasonableness of its profits 
and only the force of competition lim- 
its the price of its products. 

The utility cannot, except for a lim- 
ited area, change the location of the 
market for its product, but an industrial 
enterprise, if the market conditions are 
not to its satisfaction, may change the 
market in which it sells or moves its 
plant. The industrial may also post- 
pone the sale of its product to a more 
favorable time but the product or serv- 
ice of a utility must be supplied on the 
consumers’ demand and cannot be held 
over for a rise in the market. 


Mr. Lévitt’s article stated further: 


“The President has again and again 
stressed the fact that a public service cor- 
poration functions by and with the Ba mane 
cal aid of either the state or the Federal 
government. It is a monopoly. It usually 
creates and sells a product which the peo- 
ple of a given community must have. Mr. 
Roosevelt, therefore, announced that regu- 
lation and control were absolutely neces- 
sary. 

A public utility functions with the 
consent of the state or Federal gov- 
ernment but there are very few peo- 
ple familiar with the industry who 
would not say that the utilities also 
have functioned in spite of, rather than 
with, any practical aid rendered by the 
government. 

A utility is a monopoly only in the 
legal sense that no company selling the 
same service may invade the franchise 
territory of another company. With 
the single exception of electricity used 
for household lighting the electric util- 
ity is subject to competition from many 
sources. Ice boxes and gas refrigera- 
tors compete with electric refrigerators, 
coal, oil, and gas compete with each 
other, and all compete with electricity 
for cooking and water heating. It is 
admitted that there is a large element 
of customer dependence in utility serv- 
ice, but it is far from indispensable in 
the entire range of uses. 


RESIDENT Roosevelt, no doubt, would 
be the first to disclaim the credit for 
originating the idea of regulation and 
control of utilities which the expert lays 


at his feet. This article further stated 
that in many states the commissions be- 
longed literally to the corporations; 
that the corporations had political con- 
trol of the governmental machinery 
which, in turn, had control of the ap- 
pointment of the commissioners so that 
the commissions were utility minded 
rather than public minded. This is a 
blanket indictment of a large group of 
public officials and can most properly 
be resented. If we admit it for the 
sake of argument, what assurance have 
we that the same conditions will not 
prevail in the control of the new gov- 
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ernmental enterprises to be set up. 

In the President’s own state of New 
York much of the testimony presented 
before a commission appointed by him 
when he was governor indicates that 
regulation had broken down, if at all, 
because of a lack of appropriation and 
inadequate staffs to carry on the work. 

That commission stated in its report: 


“Some of the commissioners have been 
charged with being ‘utility minded’ and with 
having been remiss in the performance of 
their duties. While we recognize the short- 
comings in the administration of its func- 
tions as these appear in certain portions of 
the hearings, we believe that the charge 
cannot be sustained that utility regulation 
through the public service commission is a 
failure. Many of the shortcomings noted 
are due to inadequate staff and the added 
duties to which reference is later made.” 


HE complaint is then made that the 

commissions set themselves up as 
judicial bodies, although they were in- 
tended to be administrative. There is 
a difference of opinion as to whether 
the state legislatures intended to set up 
administrative bodies or quasi judicial 


bodies to act as a special court to hear 
specialized technical testimony relating 


to the utilities. Whatever the intent of 
the legislature, it is not consistent with 
the American idea of government for 
one group of commissioners to act as 
prosecutor, judge, and jury—not even 
in a military court. 

If, as is contended, the commissions 
“were intended to be the attorneys, the 
counsel, and the proponents of the con- 
sumers,” who would act as the impar- 
tial judges to weight the evidence? and 
who would pass on the admissibility of 
the evidence against the companies? It 
should be the duty of the corporation 
counsel’s or attorney general’s office to 
present the consumers’ case before the 
public service commissions. 

The report to Governor Roosevelt, 
previously referred to, recommended 
“that the office of people’s counsel be 
created in the department of law, to be 
filled through appointment by the at- 
torney general, with the duty of rep- 
resenting the people and codperating 
with the representatives of municipali- 


ties and consumers in proceedings be- 
fore the public service commission and 
in the courts.” 

As to the people being unable to get 
competent counsel to represent them for 
fear of reprisals, it should be noted 
that there are some very well-known 
corporation attorneys who were former- 
ly employed by the commissions and 
states to handle rate cases and prosecute 
corporations. 


| is not apparent where the states will 
get the supermen capable of doing 
justice to both consumers and investors 
while prosecuting the people’s case and 
“giving positive and active protection of 
the people against greed.” 

Reading further, we find the follow- 
ing: 

“The President went further. He laid 
it down as a fundamental principle of gov- 
ernment that public ownership and opera- 
tion were the best and most useful methods 
of regulation. This was regulation by com- 


petition.” 
Further, Mr. Lévitt, speaking of the 
President, stated: 


“He was, of course, keenly aware of the 
fact that the investing public must neces- 
sarily be given an opportunity to invest and 
must also be protected in its investments.” 


| Bperenyeg with an industry by 
means of money partly derived 
from taxes on that industry is not gen- 
erally accepted as a means of protec- 
tion to the investors in that industry. 
The faults of the holding companies are 
to be corrected by destroying the un- 
derlying operating properties. 

The Securities Act of 1933 is cited 
as giving the investing public protection 
by full publicity for new stock issues. 
As far as utility issues are concerned 
there may be no need for this protection 
if the program to set up government - 
plants to compete with the private util- 
ity plants is carried out. The private 
plants will be driven out of business, 
even those not within the zone of com- 
petition, for the government plant is to 
be a yardstick to measure the others 
and force the rates down to the level of 
the government plant. 
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AY to Mr. Lévitt the people 
of the Nation will be released 
“from the organized and privately 
owned light and power companies.” I 
wonder if Mr. Lévitt ever tried to get 
any government bureau to change any 
of its rules to meet emergencies or 
changed business conditions. If he 
wishes to find a sample of what bureau- 
cracy can do, or rather will not do, let 
him investigate the controversies of the 
railroads and cities with the War De- 
partment to have that department re- 
vise its rules as to the opening of draw 
bridges in the rush hours of the morn- 
ing; or the efforts of the steamship 
companies to have the archaic regula- 
tions governing the medical inspection 
of incoming liners at quarantine modi- 
fied. Ships arriving after sundown 
must wait for daybreak because the 
regulations were drawn up when ships 
had no physicians of their own and 
medical inspection was uncertain by oil 
lamps. 
We read further and note: 

“The average price of electricity through- 
out the United States is a little more than 
54 cents per kilowatt hour. Mr. Lilienthal 
has announced the following residence 
rates: 3 cents per kilowatt hour for the 
first 50 kilowatt hours; 2 cents per kilowatt 
hour for the next 150; 1 cent per kilowatt 
hour for the next 200; and four tenths of 
a cent per kilowatt hour for all over 400. 
On the basis of the ordinary, average us- 
age throughout the United States of 600 
kilowatt hours, the average price per year 
would be $7.30, as compared with the aver- 
age cost of $33 which is now charged by 
the privately owned companies.” 


rR. Lévitt practically admits his 

lack of familiarity with the sub- 

ject in a letter to the New York Times 

on November 28, 1933, two days after 

the original article appeared. In this 
letter he states: 

“Various persons have indicated to me 
that the Tennessee Valley Authority rates 
are based upon the monthly consumption 
and not on the annual consumption.” 
This from an “expert on public utili- 

ties” making a rate comparison! His 
letter points out that the change would 
make his figure $18 a year instead of 
$7.30. But he goes on to maintain that: 


“The average cost under the TVA, 
spread over the year and including a to- 
tal number of kilowatt hours of electric- 
ity, which is equal to the number of kilo- 
watt hours, now being sold for residential 
purposes by privately owned companies 
would bring the figure to about $7.30.” 
Taking this figure the monthly bill 

would be about 61 cents and at the 3- 
cent rate the average monthly consump- 
tion would be slightly over 20 kilowatt 
hours. But under the TVA rate sched- 
ule as first announced by David E. Lil- 
ienthal $1.50 was to be a minimum 
monthly charge. Later, according to 


A. E. Morgan of the same organization, 
75 cents is to be the minimum. This 
gives a yearly figure of $18 or $9 de- 
pending on which statement is correct. 
Someone seems to have been absent 
from rehearsal. The private rate would 
give $13.20 for the same amount. 


PEAKING of Lilienthal’s method of 

making his forecast of rates, Mr. 
Lévitt says: 

“His figures are amply supported by the 
results of municipally owned light and 
power plants in various parts of the coun- 
try in the last ten years. In every (italics 
are ours) instance the city-owned light and 
power plant has served its customers as 
well as the privately owned plants have 

‘served them. In every instance the munic- 

ipal plant has served the customers at a 
lower cost. In every instance all the ele- 
ments of cost which the privately owned 
company has to include have been included 
in the cost of the municipally owned com- 
pany. 

Such perfection is not of this world! 
The reports of the United States Bu- 
reau of Census and the various state 
commissions refute his assertion. If 
such statements as Mr. Lévitt’s were 
true how can the mortality among mu- 
nicipal plants be explained. The total 
number of municipal plants ever in ex- 
istence exceeds 3,800 and the Bureau of 
Census figures just released show 1,802 
remaining in 1932. Roughly one plant 
remains for every two once in exist- 
ence. The assertion that every one has 
been a success is simply not true. Who, 
may we ask, has undertaken the Gar- 
gantuan task of determining this as a 
fact? 
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It is further stated by Mr. Lévitt: 


“The people are primarily interested, of 
course, in the amount they pay for elec- 
tricity.” 

If they are holders of insurance poli- 
cies or in some states if they have sav- 
ings bank accounts, they are, or should 
be, very seriously concerned with the 
value of the public utilities securities 
for those institutions are large holders 
of such securities. 


M* Lévitt quotes President Roose- 
velt as indicating a second way 
on which the cost of electricity could 
be reduced. He would make it a part 
of his official program to press for leg- 
islation which would abolish “by law 
the reproduction cost theory for rate 
making” and establish “in place of it 
the actual money, prudent investment 
principle as the basis for rate making.” 
How President Roosevelt is going to 
get around the long line of decisions of 
the Supreme Court beginning with 
Smyth v. Ames down to the present is 
not explained. 

Even if we believe with “Mr. Dool- 
ey” that “the Constitution follows the 
flag and the Supreme Court follows the 
election returns,” the abolition of con- 
sideration of the “reproduction cost” of 
determining the rate base may not be 
so desirable at the present time. Much 
of the property of the utilities was in- 
stalled during the war or in the high 
price era following the war and con- 
tinuing right up to 1929. If we are to 
use the prudent investment method of 


arriving at the rate base the companies 
will certainly have to be given credit 
for the money spent in those years. 

However, if the reproduction cost 
method is to be used, the properties can 
be reproduced at the present time at a 
decidedly lower figure. From this it 
is apparent that abolishing the repro- 
duction cost theory (as if a theory can 
be abolished by law) would, instead of 
lowering the rate base, actually raise it. 
Did the expert miss the point? 


HE government is manifestly un- 

fair when it engages in competi- 
tion with an industry while compelling 
that industry to sign a code of fair prac- 
tice when it is not itself bound by the 
same code. Neither are the municipal- 
ly owned plants bound by that code. 
The cost of everything the utility buys 
is increased by the NRA but Mr. 
Lévitt would make it reduce its rates. 
Opinion is finally extended to the 
breaking point in the following: 


“It is my belief that practically every 
light and power company in the country 
is receiving enough money under the ex- 
isting rates not only to absorb all the in- 
creased costs due to the NRA but to ab- 
sorb such costs and, in addition, reduce its 
charges without in any way impairing ei- 
ther its efficiency or the financial stand- 
ing.” 


This is purely a matter of personal 
opinion, and in view of Mr. Lévitt’s 
apparent unfamiliarity with the sub- 
ject, his opinion need not be taken too 


seriously. ~ mar 
—Davw M. Lane 
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The March of Events 





Congress Gets Communications 
Regulatory Bills 


[ aoe to create a commission of 
seven to regulate interstate and foreign 
communication by wire and radio, as sug- 
gested by President Roosevelt in a special 
message which he sent to Congress on Feb- 
ruary 26th, was introduced on the following 
day in both the Senate and House. 

Plans to speed it to enactment were an- 
nounced by the authors, Senator Dill of 
Washington and Representative Rayburn of 
Texas, chairmen of the Senate and House 
Interstate Commerce Committees, respective- 


y. 
In order to assure early congressional ap- 
proval, the bills, which differ slightly, omit 
several controversial points in connection 
with regulating the issuance of securities, and 
the creation of sinking funds and mergers, 
according to an Associated Press dispatch. 

While both provide for a commission of 
seven members, the Rayburn Bill merely 
would transfer the functions of the Radio 
Commission to the new unit. The Dill meas- 
ure would repeal the Radio Act of 1927 and 
include its own provisions relating to control 
of radio broadcasting. 

The legislation is designed to provide for 
a single government agency to regulate com- 
missions by transferring to the proposed com- 
munications commission the present author- 
ity now vested in the Interstate Commerce 
and Radio Commissions. 

Power would be given the new agency to 
study the operations of communications com- 
panies with the view to making further rec- 
ommendations to the next Congress. 

Senator Dill said that under his bill “the 
commission will organize and set up rate reg- 
ulation first. As it becomes familiar with 
communications problems it can make rec- 
ommendations to Congress for such addition- 
al powers as will be helpful in the develop- 
ment of our communication systems.” 

The House chairman said that the pro- 
posed commission under his measure would 
not have any authority over intrastate charg- 
es for service, but that his bill provides 
charges shall be just and reasonable. 


* 
Splawn Report Submitted 
A PARTIAL report on the Rayburn investi- 


gation into the control and ownership 
of public utilities showing that fifteen indi- 


viduals are connected with 100 or more com- 
panies was submitted on February 21st to the 
House Interstate Commerce Committee. 

The investigation, ordered by the House 
two years ago, was conducted by Chairman 
eas (D., Texas) with the assistance of 

r. W. M. Splawn, who recently 
: member of the Interstate Commerce Com- 
mission. 

The partial report shows the relation of 
holding companies to operating companies in 
the power and gas industries. Other reports 
are to be made on oil and gasoline pipe lines 
and communications. 


I. C. C. Orders Investigation 


yee saeonrieg se! of the holdings of the Penn- 
sylvania Railroad Company and the Penn- 
road Corporation in New England railroads 
was ordered by the Interstate Commerce 
Commission on February 23rd on complaint 
of six New England governors. Governors 
Cross of Connecticut, Brann of Maine, Ely 
of Massachusetts, Winant of New Hampshire, 
Green of Rhode Island, and Wilson of Ver- 
mont, charged that the holdings of the rail- 
road and its holding company, in the Boston 
& Maine Railroad and the New York, New 
Haven and Hartford Railroad, might have 
the effect directly or indirectly of substan- 
tially lessening competition. The city of 
Boston and the Boston Port Authority ex- 
pressed approval of the complaint. 


> 


White River Valley Bill 
Drafted by Miller 


EVELOPMENT of the White River valley 

in Arkansas and Missouri through a 
program similar to that undertaken in the 
Tennessee valley was proposed in a bill draft- 
ed on February 20th by Representative Miller 
(D., Ark.). 

The major objects of a comprehensive pro- 
gram proposed in the bill, Miller said, are 
flood control and hydroelectric power pro- 
duction. 

“Enough electrical energy could be pro- 
duced from the streams of the valley,” he 
said, “to supply all of Arkansas, the south 
half of Missouri, and the southeastern part 
of Kansas, the eastern half of Oklahoma, 
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and the northern portions of Louisiana and 
Texas.” : ; 

“Tt is not my intention,” Miller said, “in 
any wise to attempt to interfere with the pro- 
gram of the President in an orderly and sys- 
tematic development of the natural resources 
of the country. 

“T believe, however, because of the favor- 
able location of the White river and its tribu- 
taries; the large watershed and the desirable 
effect the impounding of the waters from 
that valley would have on the flood heights 
of the Mississippi river, that the White river 
valley should have first consideration and at- 
tention.” 

Members of the Oklahoma congressional 
delegation appealed to the House Flood Con- 
trol Committee for approval of the legislation 
designed to assure immediate improvement of 
the Arkansas and Red rivers. Representa- 


tives Marland, Swank, Hastings, and Disney, 
all of whom have bills pending on the sub- 
ject, told the committee that immediate ac- 
tion toward improvement of the streams was 
imperative. 


> 


Power Boycott Ends 


T= consumers’ light and power boycott 
which has kept nights in Mayaguez, 
Puerto Rico, in darkness for nearly six weeks 
was ended February 20th when the public 
service commission reduced rates approxi- 
mately 30 per cent. Rates were slashed from 
13 to 9 cents a kilowatt hour for the first ten 
hours, with a progressive lowering after that. 
The Mayaguez Power Company’s annual 
earnings were cut $63,000 by the move. 


@ 
Alabama 


Florence Gets Contract 


HE Tennessee Valley Authority and the 

city of Florence on March 3rd reached 

an agreement on terms of a contract to sup- 

ply that municipality with electric current 
from the Wilson dam hydroelectric plant. 

Florence was the third city to agree on 

terms with the Tennessee Valley Authority 


to supply electric current for a municipal sys- 
tem. Tupelo, Miss., was the first and now is 
receiving current, and Knoxville, Tenn., was 
the second. 

The contract is similar to that drawn for 
Knoxville, and officials said it would mean 
substantial savings for all classes of power 
consumers, residential, commercial, and in- 
dustrial. 


7 


California 


City Lighting System Urged 


ct for the ultimate acquisition by the 
city of San Francisco of all the street 
lighting system, now chiefly owned by the 
Pacific Gas and Electric Company, have been 
recommended by the city public utilities com- 
mission in transmitting its 1934-35 budget 
estimates to the controller. 

By including $234,000 for the purchase of 
existing standards and underground system in 
the section bounded by Market, Bush, and 
Hyde streets, or the installation of new 
equipment, the commission makes the first 
move toward eliminating a- heavy city ex- 
pense, according to the San Francisco Chron- 
tcle. If the item is approved by the mayor 
the annual saving in street lighting will be 
$28,000 for the district named. And, if the 
plan is continued in ensuing years, the even- 
tual saving for the entire city will run to bet- 
ter + a $250,000 annually, the Chronicle 
stated. 


_ The budget estimates indicate for the first 
time that a reduction in water rates will be 
made in the coming fiscal year. 


¥ 


“Oh! Save Us,” Citizens 
Wire Will Rogers 


RB Hills wants its former mayor, Will 
Rogers, to come back and » 
from a planned telephone rezoning which 
would make telephone calls to downtown Los 
Angeles, now classed as local, cost 10 cents 


each. 

The following telegram was sent to Rogers 
in Washington, D. C., recently: 

“Phone company is pressing crown of 
thorns upon heads of your old home town. 
Come home and save us. Mass meeting 8 
p.M., March Ist. Bring some high-class in- 
vestigators. Hurry, Will!” 

It was signed by Charles M. Peters, chair- 
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man of the city’s telephone investigating com- 
mittee, “and your 40,000 neighbors.” 


” 
Electric Rates Cut by Firm 
TS rate reductions to agricultural and 
domestic users of electricity in most of 
Northern California were announced by the 
Pacific Gas and Electric Company February 


27th. 
The first, effective with the April meter 
readings and continuing until July, will bill 


at half price to agricultural power users all 
electricity in excess of the kilowatt hours 
they consumed during the corresponding pe- 
riod of 1933. 

The second will benefit such domestic con- 
sumers as have installed both a standard elec- 
tric range and an electric water heater of the 
automatic storage type, and went into effect 
March Ist, continuing indefinitely. 

Application for approval of the reduction 
in agricultural rates was filed with the Cali- 
fornia Railroad Commission, which already 
has acted favorably upon the projected 
change in the domestic rate schedule. 


~ Tllinois 


Ask Utility Rate Cut 


n a brief filed with the Illinois Commerce 

Commission the municipalities of Aurora, 
Downers Grove, Elgin, Hinsdale, Naperville, 
Plano, Roselle, and other Chicago suburban 
communities have charged that as customers 
of the Western United Gas and Electric Com- 
pany they have paid in gas rates during the 
decade prior to 1933 a total of $4,500,000 over 
and above a net earning to the company of 
8 per cent. The cities are seeking drastic 
rate reductions for gas in a citation proceed- 
ing brought against the gas and electric 
company. 

The brief asserted that the net earnings of 
the company in reference to the company’s 
investment amounted for the ten years, re- 
spectively, to 9.43, 12.62, 12, 11.5, 13.85, 14.2, 
12.8, 12.35, 10.6, and 10.3 per cent. The 
brief related: 

“Among the fortunate results that have 
emerged from the present economic depres- 
sion is the apparent gravitation of the opin- 
ion of the courts and commissions to the con- 
viction that the only sound and practical basis 
upon which rates may be established is that 
which recognizes the actual investment in the 
utility’s used and useful property as the 


| e 
) Indiana 


Rate Cut Pleas Made 


pusuc hearing on the petitions of twenty- 
seven towns and consumers in them for 
lower electric rates was under way February 
28th before Public Service Commissioners 
Trabue and Cook, with the Indiana Public 
Service Company defending proffered rate 
schedules. 

The petitioners were municipal patrons of 
the company, most of them in the northeast- 


dominant element in the determination of fair 
value.” 
# 


Plan Sales Tax Exemption 


pee utilities, both public and private, 
would be exempted from payment of the 
retailers’ occupation (sales) tax if a bill in- 
troduced in the house on February 21st by 
Representative Robert J. Wilson (D., Ke- 
wanee) is passed and approved by Governor 
Horner. 

If the bill carries, occupation tax returns 
would be decreased by many hundreds of 
thousands of dollars annually. It was report- 
ed that the bill was approved by the Illinois 
Municipal League, which is interested in 
helping out cities with municipally owned 
utilities. Originally aimed at aiding these 
city-owned plants, the bill was broadened to 
include all utilities to avoid an attack upon 
its constitutionality, according to reports. 

In the senate, Charles W. Baker (R., Mon- 
roe Center) introduced a bill imposing a rate 
of 15 cents per thousand feet upon all gas 
brought into Illinois by pipe line. The re- 
ae would go into the school distributive 

und. 


ern part of the state, who have complained 
of what they term excessive rates in discrimi- 
nation against them when compared with rate 
schedules offered to commercial consumers of 
comparable amounts of energy. 

In some instances the Public Service Com- 
pany has offered reductions. The question 
of whether the commission has jurisdiction 
over electric rates fixed in contracts between 


the company and the municipalities also is 
involved. 
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Iowa 


Council Gets Gas Report 


A REPORT on the investigation into Des 
Moines gas rates by utility valuation 
and rate engineers has been submitted to the 
city council by Fred Van Liew, the city 
solicitor. 

“The experts’ report,” Van Liew wrote to 
the city council, “justified the final conclusion 
that further fussing with the gas rates would 
be inadvisable at this time.” 

The firm of Jensen, Bowen and Farrell of 
Ann Arbor, Michigan, engaged by the city 
council, reported that the Des Moines Gas 
Company’s return on its investment was 6.23 
per cent in 1929; 6.3 in 1930; 6.3 in 1931; 
6.08 in 1932, 3.23 in 1933. 


& 


Tie Vote on Municipal Plant 


Pox canvass of the votes at the special 
referendum held in Oskaloosa recently on 
a proposal that the city issue $322,883 in 
bonds to help finance a municipal electric 
plant to cost ,000 revealed that 1,915 had 
voted for the proposition and 1,915 against it. 

The city had planned to obtain a grant of 
$140,000 from the Federal Public Works Ad- 
ministration to make up the balance of the 
estimated cost and to give the bonds to the 
PWA for a loan of $322,883. Mayor George 


Burdock, advocate of the municipal plant, 
plans to challenge the results of the voting 
in the courts and, failing in that move, will 
seek another referendum. 





Kentucky 


Compromise Ends Rate Fight 


lege litigation in the suit of the Louis- 
ville Gas and Electric Co. against the city 
of Louisville for higher rates has become un- 
necessary because the city has accepted the 
terms of the compromise offered several 
weeks ago by the company. 

The compromise contemplates a trial pe- 
riod of two years during which the company 
will operate without a franchise and the rate 
suit in the Federal court will be suspended. 
The experience of the trial period is to fur- 
nish a guide for the resumption either of ne- 
gotiations or litigation. 

In the settlement, the city foregoes the 
right to consumer refunds guaranteed by the 
company under a bond posted by the company 
in the event the city won the rate suit. These 
now amount to about $177,000. In lieu there- 
of the company agrees to give the city $50,- 
000 to make a complete inventory of com- 
pany property to serve as a base for rate 
making at the expiration of the trial period. 


¥ 


House Passes Bill to Create 
Public Service Commission 


| Sete ws turning about 800 bills over to its 
rules committees which takes charge of 
all legislation, the house on February 27th, 
passed a bill to create a public service com- 
mission of three members with power to fix 





e 


rates and supervise electric, gas, pipe line, 
water, streets, and suburban railway, tele- 
phone and telegraph companies. The meas- 
ure was approved by a vote of 62 to 19 after 
a motion to table it was rejected, 66 to 10. 

Representative Webb had the bill amended 
to give the commission power to change ex- 
isting rates. He said the amendment was 
“vital” to the bill because one of the purposes 
of the measure was to regulate existing rates 
considered “exorbitant.” 

Representative Brown attempted unsuccess- 
fully to amend the bill to exempt municipally 
owned plants from supervision of the com- 
mission. 

An amendment offered by Ralph Gilbert to 
make conveyors of electricity common car- 
riers was adopted 44 to 27. Stating he was 
opposed to the bill, Gilbert said the purpose 
of the amendment was to “make it a better 
bill” as he saw the measure would be passed. 
Gilbert said other utility companies were 
classed as common carriers and that elec- 
tric companies should be placed in the same 
classification. 

Outlining the provisions of the measure, 
Webb said the utility companies would be as- 
sessed to pay all expenses of the commission 
which would be limited to $75,000 a year. 
The commission would be composed of three 
members appointed by the governor with the 
advice and consent of the senate for 4-year 
terms. Each member would receive a salary 
of $5,000. The commission would be bi-par- 
tisan with not more than two members be- 
longing to the same political party. 
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Maryland 


Urge New Valuation Plan to 
Reduce Appraisal Cost 


5 change the methods of public utility 
property valuation so that the cost of tele- 
phones and electric lights will rise and fall 
with the average prices of other commodities 
is the object of four men who will represent 
Maryland before a special Federal court to 
convene in Baltimore March 12th. 

If they are successful before the U. S. 
courts, as they already have been before the 
Maryland Public Service Commission, they 
will have set a precedent that may.affect the 
rates charged by utility companies through- 
out the country, according to the Columbus 
Dispatch. 

At the head of the group of four will be 
Richard F. Cleveland, 37-year-old son of the 
late President Grover Cleveland, who is chief 
counsel for the commission. Assisting him 
will be Herman M. Moser, 34-year-old Mary- 
land people’s counsel, and John Henry Lewin, 
former people’s counsel, also thirty-four. 
Sitting with the lawyers will be Charles W. 
Smith, thirty-seven, chief auditor of the com- 
mission. 

Smith’s idea is that states should alter the 
fixed valuation of public utility properties 
—on which largely depend utility rates—in 
accord with the change in exchange value of 
the properties. 

To get at the values, Smith has used the 
U. S. Department of Labor’s “all commodity 
index,” supposed to show the rise and fall 


e 


of almost everything, as his foundation. But 
because the value of utility properties would 
not fluctuate exactly as average values, he has 
supplemented the Department of Labor’s find- 
ings with the value indexes compiled by 
thirteen private interests and concerning the 
values in limited fields. 

By the use of these various graphs and 
charts, Smith claims he has a feasible and 
reasonable basis on which utility values and 
utility rates could be changed from year to 
year, or as often as advisable, without caus- 
ing the companies and the states to spend 
millions of dollars and years of time on in- 
ventories and appraisals, except at long in- 
tervals. » 


Power Inquiry Ordered 


T= public service commission has ordered 
an investigation into the rates, charges, 
service, property, and affairs of the Cono- 
wingo Power Company, a subsidiary distrib- 
uting concern of the Philadelphia Electric 
Power Company, operators of the hydroelec- 
tric plant at Conowingo Dam. 

The investigation, the commission asserted, 
is in line with its policy of making apprais- 
als of property of utilities under its jurisdic- 
tion. The Conowingo Power Company serves 
approximately 5,000 consumers in Cecil coun- 
ty and part of Harford county. 

The commission also announced that an in- 
vestigation of Eastern Shore rates would be 
started in the near future. 


Michigan 


Will Not Renew Lighting Lease 


Wi petitions being circulated in Grand 
Rapids to force a vote on a charter 
amendment prohibiting leasing of municipal- 
ly owned utilities to private corporations, the 
Conmumneie Power Company has announced 
that it would not seek renewal of its lease 


e 


of the city lighting system, but will return it 
to the city June Ist. 

The company submitted a report by engi- 
neers showing that the city had saved $90,000 
in the last three years by leasing to the com- 
pany. The charter amendment was sought 
ey to prevent renewal of the lighting 
ease. 


New Jersey 


Newark Asks Loan for City 
Power System 


M*xe Meyer Ellenstein on February 22nd 
applied to the Federal Public Works 
Administration for a loan of $30,000,000 with 
which to build a municipal electric plant and 


distribution system. The application was ten- 
tatively made, pending a complete engineering 
study. In a letter to Harold L. Ickes, Public 
Works Administrator, the mayor said: 
“The electric rates throughout the state of 
New Jersey, and especially in Newark, have 
been higher than comparable rates in a great 
many other sections of the country for a num- 
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ber of years, and the agitation for a reduc- 
tion in these rates or municipally owned util- 
ities has been quite pronounced. 

“I wish to ask you to have the Public 
Works Administration consider this as a ten- 
tative application for government funds for 
the financing of the proposed plant and sys- 
tem outlined, and advise me at your earliest 
convenience whether or not the Public Works 
Administration would be disposed to furnish 
all of the funds for such an undertaking, and 
es sont terms these funds could be sup- 
plied. 

The mayor inclosed the outline of the en- 
terprise, submitted by the Newark Taxpay- 
ers’ Association, which was expected to cost 
approximately $30,000,000. 


Will Seek Suit Dismissal 


Cm City Solicitor Bleakly has served 
notice on Public Service Electric & Gas 
Company that he will petition the state su- 
preme court to dismiss the company’s suit to 
block construction of a municipal electric 


plant. 

Mr. Bleakly charges that the company is 
attempting to delay the prosecution of the 
litigation and to confuse the real issues in- 
volved by showing that because some signers 
of the petition were disqualified, therefore, in- 
ferentially, many more might be claimed to 
be illegal. 

Dismissal of the suit will be asked at the 
next term of court, May Ist. 


e 


New 


Utility Bill Amended 


OVERNOR Lehman’s bill to permit munici- 

palities to acquire or erect gas and elec- 
tric plants for municipal purposes, operate 
them and sell surplus products to adjacent 
tg od beyond the municipal boundaries 
has been amended so as to put such munici- 
pal operations under the jurisdiction of the 
New York Public Service Commission. 


Municipalities are subject to such regula- 
tion under the present law, but the governor’s 
bill, sponsored by Senator Dunnigan, made no 


such provision. To remedy this a new sec- 
tion has been inserted in the bill. This pro- 
vides that all provisions of Art. 4 of the Pub- 
lic Service Law applicable to municipalities 
shall apply to municipalities setting up their 
own gas or electric lighting plants under the 
terms of the proposed act sponsored by Sen- 
ator Dunnigan. 

There is one exception, however. Munici- 
palities under the proposed act would not be 
required to obtain a certificate of necessity 
and convenience from the commission, as do 
private corporations, before establishing 
plants for the production and distribution of 
gas and electric current. 


al 
Bar Disapproves Rate Cut 


HE Committee on State Legislation of 
the Association of the Bar of the city 
of New York has made public an additional 
report on legislation pending in Albany. 
Most By the bills reported on were disap- 
prove 
Among the bills deemed undesirable was 
that introduced by Assemblyman Moran call- 
ing for a reduction of 8 per cent, within thir- 
ty days, of the rates of all electric light, gas, 


Y ork 


steam, and water companies. The committee 
called the bill unconstitutional and arbitrary. 


5 
Investors’ Protection Urged 


| eer sens that the investor in securities of 
public service companies is entitled to 
equal protection with the consumer in the fix- 
ing of rates and other regulations, the cham- 
ber of commerce of the state of New York 
is recommending that the following provi- 
sions be made a part of Governor Lehman’s 
utility bills: 

(1) That a standard and adequate system 
of accounting, including interest on capital 
investment and depreciation, for both private 
and public-owned plants, is required ; 

(2) That, in the event it is found the rates 
established by the government-owned plants 
do not maintain the property after two years’ 
trial, they shall be advanced to make the un- 
dertaking self-sustaining ; 

(3) That government-owned plants shall 
not be established in competition with pri- 
vately owned companies, unless they are un- 
able to acquire the latter properties at a fair 
valuation ; 

(4) That the public service commission 
shall not reduce rates to a point which will 
seriously impair the value of the privately 
owned corporation’s securities ; and that in 
the event the reduction is contested in the 
courts, the old rates shall continue to be col- 
lected by the company, and the sum collected 
in excess of the rates fixed by the commis- 
sion shall be impounded until the case is fi- 
nally decided. 

Copies of the chamber’s recommendations 
will be sent to the governor and members o 
the legislature, according to the Wall Street 
Journal. 
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Ohio 


Move to License Telephones 


A MOVEMENT to help solve Akron’s financial 
problems by fixing a license fee of 30 
cents upon each telephone connection and ex- 
tension made in the city, except for cradle 
phones, which would be assessed 50 cents 
each, has been initiated by the Akron city 
council. 

Stipulating that no part of the proposed li- 
cense was to be collected from telephone 
“consumers,” Councilman Rice made a mo- 
tion requiring the city law department to 
draw up an ordinance fixing the fees and 
submit it to the council. The motion was 
passed unanimously. 

The Ohio Bell Telephone Co. would prob- 
ably file an appeal from the recent decision 
of the state public utilities commission, grant- 
ing a reduction in telephone charges, and 
months would elapse before telephone sub- 
scribers would receive any benefits, the mo- 
tion declared. 

City law department attachés later refused 
to comment on the legality of the proposed 
licensing. They said they would have to in- 
vestigate. 


@ 
Tennessee 


Favors Municipal Utility 


T= Chattanooga city council has passed 
a resolution requesting Governor McAI- 
ister to call a special session of the legisla- 
ture to pass an enabling act empowering 
Chattanooga to contract with the Tennessee 
Valley Authority for purchase of power; ac- 


Brief before Supreme Court 


ONTENDING that both the 48- and the 

55-cent gas rates for Columbus are con- 
fiscatory and deprive the company of its 
property without due process of law, the Co- 
lumbus Gas & Fuel Company has filed its 
brief in the appeal before the United States 
Supreme Court. 

Confusion, inconsistency, contradiction, a 
hurried disposition of the case, and an at- 
tempt to decide a question of business man- 
agement are all charged against the Ohio Su- 
preme Court which gave a decision favoring 
the 48-cent rate. 

A concentrated attack on the action of the 
Ohio Supreme Court in refusing to allow any 
value for reserve acreage was summarized in 
the statement that in all cases reviewed by 
the United States Supreme Court, the value 
of such reserve gas lands has been included 
in the rate case. 

Conclusions of the Ohio Supreme Court on 
questions of fact in the case “are so mani- 
festly against the weight of the evidence as 
to shock the conscience of the reviewing 
court,” the brief contends. 


quisition of the Tennessee Electric Power 
Company’s distribution plant; and secure a 
private or public loan for purchase or con- 
struction of its own distribution plant, ac- 
cording to The Wall Street Journal. 

The Tennessee Electric Company is a sub- 
sidiary of the Commonwealth & Southern 
Corporation. 


e 


'T exas 


Senate Passes Colorado 
Authority Bill 


HE Texas senate has passed Senator 

John W. Hornsby’s bill to create the 
Colorado River Authority, and convert the 
unfinished Hamilton dam, power, irrigation, 
and flood control project in the Colorado river 
into a public undertaking. 

The same bill already has been introduced 
in the house by Representative A. W. Griffith 
of Austin and others. 

The bill seeks to create the Colorado River 
Authority as a public body, and to authorize 
this agency to seek Federal funds with which 
to complete the dam, as a measure to protect 


the Colorado river valley from floods, store 
up water to be used in generating electricity, 
and in irrigating rice lands in the lower val- 


ley. 
¥ 
House Passes Bill on Utilities 


HE Texas house, February 20th, passed a 
bill to grant incorporated cities and 
towns, regardless of size, authority to regu- 
late rates of public utilities. Under its terms, 
utilities would be limited to a maximum re- 
turn of 10 per cent on their investment. The 
law now allows a return of not less than 10 
per cent. 
Proponents were apathetic of the bill’s 


427 





PUBLIC UTILITIES FORTNIGHTLY 


chances in the senate, Representative Long 
of Wichita Falls saying he would “bet ten 
to one that it doesn’t even come out of the 
senate committee.” 

Cities would be vested “with authority to 


inspect the books and records of utilities to 
obtain data on which to base rates. 

Utilities dissatisfied with rates would have 
the right of appeal to the railroad commis- 
sion. 


e 
Virginia 


Danville Rejects PWA Aid; 
Marion Asks Loan 


Com of Danville voted down a proposal 
to authorize the town council to borrow 
$3,000,000 from the Public Works Adminis- 
tration for the erection of a hydroelectric 
plant to supplement the town’s steam plant. 
The question was put before the people Feb- 
ruary 26th at popular referendum. The vote 
was 1,682 against and 1,498 for. The Public 
Works Administration had approved the loan. 

The town of Marion, in Smyth county, on 
February 23rd applied to the state PWA ad- 


visory board for a loan and grant of $221,000 
for the construction of a municipal steam 
electric plant and distribution system. The 
town of Marion is now supplied with power 
by the Appalachian Electric Power Com- 
pany. 

The town of Crewe is satisfied with its 
present arrangements for purchase of electric 
power and does not want a new $126,000 
power plant—even if the construction bill is 
paid from public works funds, according to 
an Associated Press dispatch. A_ petition 
signed by 101 citizens opposing an applica- 
tion for the loan has been received by the 
PWA board in Richmond. 


e 
Washington 


Coulee Has Electricity 


HE world’s greatest water-power site, ac- 
cording to The Oregonian, is now using 
electricity generated by fuel oil. Lights and 
power were switched on at Grand Coulee, 
for the first time, on February 20th by Clar- 
ence Cole, chief of field engineers, with dam 
engineers and officials present to herald the 
event as another step toward construction of 
the great plant. 
The Interstate Commerce Commission on 


February 21st granted the Northern Pacific 
railroad permission to build a branch from 
Coulee City to the site of the Grand Coulee 
dam on the Columbia river. 

An estimated net income of $4,160,000 to 
the Northern Pacific railroad over a 4-year 
period was predicted by the commission. The 
estimate was based on the supposition that 
the railroad would handle all of the freight 
for the dam, although the commission re- 
fused to order a monopoly in giving its per- 
mission. 


2 


West Virginia 


House Passes Public 
Utility Bills 


|. grote authority for the public service 
commission to cut utility rates at any 
time without a hearing was approved by the 
West Virginia house on“February 20th. 

Delegates, with only a few negative votes, 
passed the rate-cut measure along with seven 
other bills calling for sweeping changes in 
the utility regulation laws. 

All were sent to the senate where even their 
sponsor, Delegate Holt (D., Lewis), expects 
most of them to be defeated 

One was amended to attach a provision 
for equalized utility valuations for rate-mak- 


ing and taxation purposes, an issue that pro- 
voked debate in the senate several weeks ago 
before it was rejected. 

Delegate Holt explained the bills as: 

Authorizing the public service commission 
to cut rates without a hearing and fixing the 
rate base at the original cost plus additions 
and minus depreciations, passed 68 to 12 

Transferring the cost of rate cases from 
municipalities and consumers to utilities, with 
provisions for ssing them on _ through 
charges, passed 6/7 to 9. 

Providing that consumers’ deposits un- 
claimed after fifteen years shall become the 
property of the state, passed 65 to 

Directing that management and engineer- 
ing contracts of utilities must be approved by 
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the public service commission before they 
become effective, passed 73 to 5. 

Giving public service commission control 
over holding companies, passed 70 to 9. 


Requiring public lettings of contracts for 


utility construction costing more than $25,- 
000 passed 68 to 10. 

Specifying purposes for which utilities may 
use revenues, designed to prevent campaign 
contributions, passed 76 to 6. 


= 
Wisconsin 


City Must Pay Utility 
Appraisal Cost 


4 Ww city of Madison must promise first 
to pay evaluation costs up to $30,000 be- 
fore the state public service commission will 
begin an appraisal of the Madisén Gas and 
Electric Co. to set a fair value on the prop- 
erty the city is contemplating buying, accord- 
ing to a letter received by the city clerk from 
the commission’s secretary. 

The letter follows: 

“Your letter of February 19th has been re- 
ceived and considered by the commission. 
We wish to advise that the valuation of the 
property of the Madison Gas and Electric 
Co., undertaken by the commission some time 
ago, was for the purpose of adjusting rates. 
In view of reductions in rates which now give 
the city of Madison rates among the lowest 
for any city of its size, this valuation was 
never completed and would not in the natural 
course of events be completed for some time 
to come. 

“A valuation for an acquisition case must 
be brought up to the date of acquisition and 
presented in more elaborate detail than a val- 
uation for rate-making purposes. 

“A valuation for acquisition purposes, us- 
ing to such extent as is practicable the work 
already done, would cost approximately 
$30,000 and require about one year from the 
time it was started. 

“If the city wishes a valuation for acquisi- 
tion purposes and is willing to pay for the 
same, the commission will be glad to proceed 
with the work upon the receipt of the proper 
authority to assess the cost to the city.” 


* 


Buying of Utilities by Cities 
Rests on Decision 


tS financial possibility of Wisconsin mu- 
nicipalities acquiring privately owned 
utilities rested with the state public service 
commission as that body held hearings on 
whether severance damages should be paid 
private utilities in municipal acquisition cases. 

Pending severance damage claims before 
the commission amount to $850,000, or four 
times the estimated value of plants which are 
involved, according to a Madison dispatch. 
Attorneys for the private utilities contend the 


claims are due and owing, while counsel for 
the municipalities deny the debt. The munic- 
ipalities claim that after a municipal acquisi- 
tion the utility still has other property on 
which it can secure rates insuring a fair re- 
turn. To permit severance damages would be 
to make financially impossible the municipal 
purchase of utilities. 

In the past year the municipal ownership 
movement has shown a sudden impetus in 
Wisconsin, according to the special dispatch, 
and more than a dozen municipalities will 
vote on the question of acquiring or con- 
structing their own utilities at the April elec- 
tions. At present there are 75 publicly owned 
power and light utilities in the state, although 
opinion is divided as to their desirability over 
privately owned and operated plants. 


g 
Discuss Excess Profits 


Mena that excess earnings of mu- 
nicipal utilities should go toward rate 
reductions rather than municipal tax reduc- 
tions, Theodore Kronshage, chairman of the 
Wisconsin Public Service Commission, issued 
a warning to members of the Wisconsin Mu- 
nicipal Utilities Association at a recent con- 
ference in Madison that the use of such earn- 
ings to reduce taxes may discriminate against 
small consumers in favor of large landowners 
or industries. 

Mr. Kronshage cited as an example a com- 
pany at Manitowoc which buys nothing from 
the local municipal utility, but purchases its 
power from the Wisconsin Public Service 
Corporation, yet would benefit in reduced tax- 
es if earnings of the Manitowoc municipal 
utility were diverted to reduce general city 
taxes. 

The conference at which Mr. Kronshage 
and Commissioner Fred S. Hunt presided 
concerned necessary changes in laws regard- 
ing municipal utilities and problems of pro- 
cedure to be settled by the commission. The 
association’s legislative committee and the 
commission will meet this month to formu- 
late a program to be presented before the 
1935 séssion of the Wisconsin legislature. 
For the consideration of the commission, mu- 
nicipal utility officials submitted clarification 
of rate computations and service charges, rec- 
ognition of uniform rates of depreciation, and 
the granting of discounts to customers in ar- 
rears, according to the Electrical World. 
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Federal Power Commission Reasserts Authority over 


Hydro 


HE Federal Power Commission 

has taken the position that it is 

not prevented from reasserting its 
jurisdiction over the construction of a 
hydro-power project which would affect 
interstate commerce merely because a 
former executive secretary of the com- 
mission had in 1929, without action by 
the commission itself, answered a letter 
to a power development company pur- 
porting to withdraw a declaration of 
intention. The secretary had stated in 
the letter that the commission would 
consider the case closed. The commis- 
sion now decides that the action of its 
former secretary was without authority. 
The project in this case included a 
55-foot dam near Hawks Nest, W. Va., 
and a 3-mile tunnel for the diversion 
of New river to a 140,000 horsepower 
power house near the mouth of Gauley 


Projects 


river. In periods of low water the new 
river furnishes more than 95 per cent 
of the water which flows into the 
Kanawha river, which has been canal- 
ized by the United States at a cost of 
several millions of dollars, and the gov- 
ernment is now engaged in increasing 
the navigable depth to 9 feet. It will 
be seen that the flow of the New river 
would materially affect the navigability 
of the Kanawha river. 

Because of this situation, as well as 
the fact that a large amount of inter- 
state commerce was found by the com- 
mission to originate along the 90-mile 
canalized section of the Kanawha river, 
the commission therefore recently 
found “that the interests of interstate 
commerce would be affected by such 
proposed construction.” Re New Kana- 
wha Power Co. (DI-102.) 


e 


Validity of Contract for Wholesale Supply to Municipal Plant 


HE city of Coffeyville, Kansas, 

owns its own electric light plant 
and uses natural gas for fuel to operate 
the plant and to heat two city buildings. 
When the mayor and commissioners of 
the city entered into a contract with a 
natural gas company, not a public util- 
ity within the meaning of state laws, 
to purchase gas for all the city’s re- 
quirements for five years at a stipulated 
price, to be delivered at the city light 
plant and city buildings by pipe line, a 
taxpayer attacked the validity of the 
contract on grounds that it was au- 
thorized by resolution and not by ordi- 
nance. The contract also granted the 
privilege to the natural gas company 


to lay pipe lines in the streets and alleys. 

The supreme court of Kansas held 
that the contract was duly authorized 
because in this instance the city acted 
through its mayor and commissioners 
in its private, corporate capacity to 
make contracts necessary for the execu- 
tion of its administrative powers. The 
court pointed out that what the city 
did was to buy gas, just as it might 
buy coal, and as an incident to delivery 
of the fuel it authorized the piping of 
the gas to the meters at the city light 
plant and city buildings. 

It was conceded that corporate action 
of a public, governmental character 
must be by ordinance, but it was ruled 
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that ordinary administrative contracts 
may be authorized by resolution unless 


e 


the legislature forbids. State ex rel. 
Grant v. City of Coffeyville et al. 


Rail Carrier May Test Commission’s Order for Joint Ferry 
and Bus Service 


HEN the Maryland commission 
W dranted to the Red Star Lines, 
Inc., a bus carrier, permission to operate 
their busses between points on the east- 
ern shore of Maryland and Baltimore 
by way of the Claiborne-Annapolis 
ferry (with the restriction that no pas- 
sengers should be transported locally in 
either direction between Baltimore and 
Annapolis and intermediate points), 
the receiver of the Washington, Balti- 
more and Annapolis Electric Railroad 
Company sued in the Maryland courts 
to have the commission’s order vacated. 
The rail carrier contended that the or- 
der was unreasonable because it would 
permit the bus company to invade a 
noncompetitive field in which the rail- 
road was already furnishing adequate 
service. For twenty-five years the 
Washington, Baltimore and Annapolis 
Electric Railroad Company has fur- 
nished rail service to Annapolis from 
Baltimore and Washington. The Red 
Star Lines, Inc., has been furnishing 
connecting bus service from points on 
the eastern shore to Claiborne. 

The railroad company points out that 
if, as a result of the commission’s order, 
any substantial part of the passenger 
traffic now carried by the railroad is 
diverted to the bus company, the operat- 
ing deficit of the railroad will be in- 
creased and the day hastened when the 
bondholders may intervene to put a 


stop to the operation of the entire rail- 
road system. The commission order, 
on the other hand, points out that the 
proposed joint service would provide 
substantial advantages compared with 
the service now available by way of 
saving time, avoiding baggage handling, 
protection from inclement weather, and 
the elimination of the change between 
bus and ferry at Claiborne and between 
ferry and train at Annapolis. 

The commission filed a demurrer to 
the railroad carrier’s suit which a lower 
court overruled. The commission took 
an appeal to the Maryland Court of 
Appeals which has sustained the lower 
court, holding that, assuming the allega- 
tions of the bill to be true, the com- 
mission order would not only grant au- 
thority for the creation of a new trans- 
portation service in a field already ade- 
quately served, but result in forcing the 
existing carrier to abandon the field en- 
tirely, thereby depriving a larger public 
of the means of convenient access to 
the capital of the state, and the capital 
of the nation, in order to enable a com- 
paratively small number of people to 
save a few steps in changing from the 
bus to the boat and from the boat to 
the train. The court ruled that the bill 
of complaint of the Washington, Balti- 
more and Annapolis Electric Railroad 
Company was sufficient to require an 
answer. West et al. v. Williams. 


e 


Utility’s Liability on Its Bond for Failure to Exercise 
Franchise Powers 


A suit by the city of Kansas City to 
recover damages on a bond given 
by a utility to secure the performance 
of the obligations in a city ordinance 


granting a natural gas franchise has 
been sustained by the Kansas Supreme 
Court. On November 8, 1927, the city 
passed such an ordinance which was 
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subsequently accepted by a gas com- 
pany. The gas utility also executed 
as principal, and the National Surety 
Company as surety, its bond in the 
sum of $50,000, “conditioned that the 
grantee will within the time in this 
ordinance provided, cause to be com- 
pleted a pipe line to transport natural 
gas to Kansas City, Kan., and begin 
the construction of a distribution sys- 
tem within said city for the distribu- 
tion of natural gas to industrial users.” 
The ordinance provided that it must be 
accepted within 120 days after the 
passage thereof. However, it was not 
accepted by the company until June 25, 
1928. 

The city sued on the bond alleging 
default by the gas company for fail- 
ing to construct the pipe line, although 
the time for doing so had elapsed. 
The company defended on grounds that 
it had not accepted the ordinance with- 
in the time specified and that therefore 
the ordinance became void and that 
subsequent acceptance of it by the com- 
pany could not have the effect of ratify- 
ing it. 

The court held that where an elec- 
tion is necessary for the approval of 


an ordinance, as was required by stat- 
ute in this case (R. S. 13-2801), it is 
not to be considered as “passed” until 
it has received the approval of the 
majority vote at the election. Until 
the election, such an ordinance is only 
to be regarded as pending passage. 
Evidence in this case indicated that the 
acceptance by the company was made 
within sixty days after the election 
after which the ordinance was formally 
adopted, and accordingly was within 
time to create a valid contractual obli- 
gation, under the terms of the docu- 
ment itself. 

The court refused to rule, however, 
that the ordinance was dependent for 
effect upon the issuance to the gas com- 
pany of a certificate by the state com- 
mission of Missouri. The court ob- 
served that all parties were cognizant 
of the circumstances and risks attend- 
ing the passage, acceptance of the ordi- 
nance in the execution of the bond 
pursuant thereto. The sum of $50,000 
was held not to be so unreasonably large 
as to require that it be construed as a 
penalty rather than as liquidated dam- 
ages. City of Kansas City v. Industrial 
Gas Co. et al. 


e 


Ohio Commission Moves to Speed Regulatory Proceedings 


ULES intended to speed the final 
determination of utility rate litiga- 
tion have been approved by the Ohio 
commission. The new rules will be ap- 
plicable to all future cases before the 
commission and as far as possible in 
any pending litigation. The three mem- 
bers of the commission joined in fram- 
ing the regulations. 

Under the new rules, expert witness- 
es appearing in direct examination will 
be required to submit their entire testi- 
mony, exhibits, and qualifications in 
printed form at least ten days before 
they are to be called. This evidence 
will go directly to the commission and 
to the opposing counsel, so that cross- 
examination may be undertaken im- 
mediately after the witness is sworn. 


Cross-examination will be conducted 
before the commission and will be 
placed in the same document as the 
direct testimony, thus giving the com- 
mission a clear and comprehensive 
record of the testimony of each witness. 
Rebuttal evidence will be placed in the 
record in the same manner. 

General rules of the commission 
would require trial of an appeal from 
a rate ordinance within six months. 
The rules would also require that utili- 
ties submit within ninety days after the 
filing of such an appeal an inventory 
of the property involved to the other 
side for checking. Thirty days later 
the city involved would be required to 
file a list of the contested and uncontest- 
ed points. Re Rules of Procedure. 
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Rights of Mortgage Trustee 


n May, 1925, the utility rendering 
I electric service in the city of Nor- 
walk, Ohio, recorded a mortgage deed 
of trust transferring the property to a 
trustee to secure an issue of bonds. A 
year later the state brought an action 
in guo warranto to oust the utility from 
the use of public highways in that city 
on the ground that its franchise had 
expired and it had no longer a lawful 
right to stay there. The city of Nor- 
walk, although aiding the state’s ouster 
proceedings was not a party to it— 
neither was the mortgage trustee—the 
Chase National Bank of New York city. 

The proceeding resulted in a judg- 
ment of ouster by the Ohio Supreme 
Court and the city undertook to enforce 
it. Whereupon, the trustee filed a suit 
in the Federal District Court for 
Northern Ohio to restrain the city from 
interfering with the property. The 
court granted an injunction, not only 
to restrain the city, but to restrain any 
other person to whom notice of the in- 
junction should come. An appeal was 


taken by the city to the United States 


Circuit Court of Appeals which re- 
versed the decree and remanded the 
cause to the Federal District Court 
with directions to dismiss the trustee’s 
bill. 

A petition for review was thereupon 
filed in the United States Supreme 
Court and on March 5th that court, 
in an opinion by Justice Brandeis, re- 
versed the decision of the circuit court 
of appeals and remanded the cause for 
further proceeding in conformity with 
the following rulings: 

(1) A Federal District Court injunc- 
tion purporting to restrain all persons 
to whom notice of the injunction 
should come is ineffective as to persons 
not reasonably necessary parties to the 
injunction proceedings, since by the en- 
forcement of such attempted blanket 
restraint, the court assumes to make 
punishable for contempt the conduct of 
persons acting independently whose 
rights have not been adjudicated ac- 
cording to law (in this case, possibly, 
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the state officials). 

(2) A prohibition contained in the 
Federal judicial code (§ 265) against 
Federal court restraint of proceedings 
in state courts does not preclude a 
Federal district court from protecting 
the rights of a mortgage trustee from 
destruction under a state ouster pro- 
ceeding by one (in this case the city 
of Norwalk) not a party to the state 
court judgment of ouster. 

(3) A state court judgment of ouster 
against a mortgagor with respect to 
property does not bind a mortgagee 
whose interest was acquired before the 
commencement of the suit, where such 
trustee was not a party to the proceed- 
ings. 

(4) A mortgage trustee domiciled in 
a state other than that in which the 
mortgaged property is situated is en- 
titled by reason of diversity of citizen- 
ship to have an adjudication in a Fed- 
eral court of its rights against parties 
resident within the state. 

(5) A Federal court decree enjoin- 
ing a city from enforcing a state court 
ouster judgment to which such city was 
not a party does not interfere with the 
enforcement thereof by the state au- 
thorities as proper parties to the state 
proceedings. (Notice that the Supreme 
Court implies that the state authorities 
are not now restrained and never were 
restrained by the Federal District Court 
from going ahead with the enforcement 
of the ouster judgment, although the 
city of Norwalk is so restrained.) 

(6) Where a Federal injunction is 
sought to restrain enforcement of a 
state court judgment against the com- 
plainant on grounds that such judgment 
is inoperative as against the complain- 
ant because said complainant was 
neither party nor privy to the state 
court proceedings, it is unnecessary that 
the complainant allege or prove that 
it had no knowledge of the state court 
proceedings, or that it could not have 
intervened therein. Chase National 
Bank of the City of New York v. City 
of Norwalk. (No. 290.) 
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